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G)uit of Appeals of the District of Columbia 


No. 6224. i 

I 

Independent Taxi Owners Association, Inco^iporated, a 
Body Corporate, et al.. Appellants, | 

vs. I 

I 

I 

James Callas. ! 


a Supreme Court of the District of Colunjibia. 

At Law. 

No. 77895. ! 

I 

James Callas, Plaintiff, | 


Independent Taxi Owners Association, iNcdRPORATED, a 
Body Corporate; Harry J. Schou, Defei^dants. 

IGNITED States of America, 

District of Cohmhia. ss: 

j 

Be it remembered. That in the Supreme Qourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tjie following 
papers were filed and proceedings had, in| the above- 
entitled cause, to wit: j 
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1 


Declaratio'}!. 

Piled March 24, 1930. 

In tile Supreme Court of the District of Columbia. 

Law. No. 77895. 


James Call as, Plaintiff, 


vs. 


Independent Taxi Owners Association, Incorporated, a 
Body Corporate; Harry J. Schou, Defendants. 


The })laintiff sues the defendants for that, whereas, hei*e- 
t of ore, to wit, at the time of the committing of the griev¬ 
ances hereinafter mentioned, and for a long time prior 
thereto, the said defendant. Independent Taxi Owners 
Association, was engaged with its members and associates 
under the trade name of “Diamond Cab Company’’ in the 
business of maintaining and operating and assisting to 
maintain and operate a large number or fleet of motor 
vehicles, commonly known as taxi cabs, over and upon the 
streets, avenues and highways of the District of Columbia; 
the .said defendant. Independent Taxi Owners Association, 
helving its principal place of business in said District and 
conducting its said business therein and in the surround¬ 
ing territorv; that the said fleet of taxi cabs were decorated 
or painted in conformance with a certain bright and uni¬ 
form color scheme in light yellow and red, and bore on the 
side doors thereof a device in the form of a large red dia¬ 
mond and the name “Diamond Cab Company” in large 
letters on said side doors, thereby advertising to the gen¬ 
eral public that the said vehicles or taxi cabs so painted 
and decorated were the vehicles of the defendant. Inde¬ 
pendent Taxi Owners Association, by its said trade name 
of “Diamond Cab Company”, and subject to hire by said 
general public; the defendant, Harry J. Schou, at 
2 said time being the driver or operator of the particu¬ 
lar one of said taxi cabs hereinafter mentioned, and 
a member, associate, agent, servant or employee of said 
defendant. Independent Taxi Owners Association, operat¬ 
ing said taxi cab with its consent and in connection with 
and furtherance of its said business. 
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And it then and there became and was thej duty of the 
said defendant, Independent Taxi Owners Association, its 
associates, members, agents, servants and employees, to 
use proper care in the operation, management and control 
of the said taxi cabs, and also the duty of thp defendant, 
Harry J. Schou, to use proper care in the o^^eration and 
management of the particular one of said taxi cabs herein¬ 
after mentioned he was operating and driving, while on the 
said streets, avenues and highways, and run and operate 
the same in conformance with and obedience to the traffic 
regulations then and there in force in said Disjtrict, and so 
as not to injure persons lawfully on and using said streets, 
avenues and highwavs. 

Yet the said defendant, Indej^endent Taxi Owners Asso¬ 
ciation, by the said defendant, Harry J. Scljou, its then 
associate, member, agent, servant or employee, and the 
said defendant, Harry J. Schou, not regardii^g its or his 
duty in the premises, but wholly neglecting jjnd ignoring 
the same, did on, to wit, the 9th day of Aprilj, 1927, at or 
about the hour of 7ibo o’clock, A. M., at, to the West 
side of Fourteenth street S. W., near the Biireau of En¬ 
graving and Printing, in said District, neghgently and 
carelessly run and operate one of its said t4xi cabs, the 
same being then and there driven and opeijated by the 
defendant, Harry J. Schou, and being then and there used 
and operated in connection with and furtherance of the 
said business of the said defendant, the said Independent 
Taxi Owners Association, in this, in failing to keep a 
proper lookout; in failing to have the said taxi cab 
3 and the motive power thereof under sinj'h control as 
existing circumstances warranted so as jto be able to 
stop the same within reasonable time and distance when 
the exigency should arise; in carelessly and negligently 
causing the said taxi cab to collide with and jstrike a cer¬ 
tain push cart, fruit cart or banana cart, of jthe plaintiff 
then and there parked alongside and next toj the cur-b of 
the said Fourteenth street, and causing the said push, fruit 
or banana cart, to strike the plaintiff and throw him vio¬ 
lently down and upon the pavement, the plaintiff standing 
by his said cart at the time and exercising sucji reasonable 
care and caution as the surrounding circumstances 
warranted. 

As a consequence of which said acts of negligence on the 
part of the said defendant. Independent Taxi (j^vners Asso- 
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ciation, its associates, members, agents, servants and em¬ 
ployees, and the said defendant, Harry J. Schou, the plain¬ 
tiff \s left leg'i was broken in two places, the bone thereof 
being fractured near the hip and also near the knee, the 
plaintiff’ suffering what is known to the medical profession 
as a comminuted fracture of the left femur bone; and plain¬ 
tiff’s left hi])'was dislocated, and his left leg and head was 
lacerated, cut and bruised, and his nervous system severely 
shocked, all as a consequence thereof; and the plaintiff 
became and was ill, sick, sore, lame and disordered, and his 
nervous system greatly impaired as a consequence thereof; 
and plaintiff still is sick, sore, lame and disordered, and 
will continue so to be, and is permanently crippled and lame 
as a consequence thereof; and from thence hitherto has 
sulfered, and will continue to suffer, great physical pain as 
a consequence thereof; and for a long period of time, to wit, 
three months, plaintiff was unable to perform any work as 
a consequence thereof. 

And the plaintiff claims damages in the sum of 
4 Twenty five thousand dollars ($25,000.00), besides 
costs 

i JOHN U. GARDINER, 

Attorney for Plaintiff. 

March 24, 1930. 

Let tills action be filed without prepavment of costs. 

WILLIAM HITZ, 

Justice. 

Plea of Independent Taxi 0%vners Association. 


Filed Mav 9, 1930. 

• 7 


The Independent Taxi Owners Association for plea to 
the declaration filed in the above-entitled action savs that 
it does not maintain and operate or assist in maintaining 
and operating taxicabs in the District of Columbia, and that 
the said Harry J. Shou is not now and never has been an 
agent, servant, or employee of this defendant; and that this 
defendant did not owe any duty to the plaintiff’ in any par¬ 
ticular whatsoever; that this defendant did not on the 9th 
day of April, 1927, or at any other time ignore any duty it 
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owed to the plaintijff or to the defendant, Hariy J. Shou, 
and did not recklessly, negligently, or carelesirily operate 
any taxicab in the District of Columbia, and was not guilty 
of any carelessness or negligence in that respect whatso¬ 
ever, and did not cause the plaintiff to be throw^n violently 
to the pavement or injured in anv manner whatsoever. 

ALFRED D. SMITH, 

Attorney for Defendant, 
Independent Taxi Oivners Asho'n, Inc. 

5 Plea of Harry J. Shou. ! 

i 

Filed Mav 9, 1930. ! 

* * * # « 4c # 

The defendant, Harry J. Shou, for plea to the declara¬ 
tion in the above-entitled cause states that hO is not the 
agent, servant, or employee of the Independent! Taxi Own¬ 
ers Association, and never operated or drove ^ny cab for 
the said Independent Taxi Owners Associatio^i, and said 
defendant denies that on the 9th day of April,! 1927, or at 
any time was he guilty of negligence or carelessness in the 
operation af any automobile or taxicab, but admits that he 
was operating a cab on that particular date; th^'s defendant 
denies also that he failed to keep a proper lo|okout or to 
keep said cab under proper control, and he dejiies that he 
carelessly and negligently caused the cab to collide with 
and strike the plaintiff or any cart on 14th Street, or that 
he negligently and carelessly threw the plaintiff to the 
ground upon the pavement. | 

And for further plea to said declaration this defend¬ 
ant says that the plaintiff was guilty of negligjcnce in that 
he negligently and recklessly stepped out frpm behind a 
banana cart directly in the path of the appijoaching cab 
without looking where he was going or taking!any precau¬ 
tion whatsoever to avoid being struck. I 

ALFRED D. SMITI^, 

Attorney for Defendant, 

Harri^ J. Shou. 

( 

I 

Memorandum. I 

December 11, 1913.—Verdict for Plaintiff against both 
defendants for $7,000. 
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6 Motion for New Trial. 

Filed December 15, 1933. 

* •* * ■* * * * 


Now coino the dofendaiils, liidepeiidoiit Taxi Owners 
Association, and Harry J. Schou, by their attorney, Alfred 
D. Smith, and move.? the Court to grant a new trial in the 
above entitled cause, for the following reasons: 

(1) That the verdict was contrary to the evidence. 

(2) That the said verdict was contrary to the weight 
of the evidence. 

(3) That the said verdict is excessive and out of propor¬ 
tion to the injury sustained. 

(4) That the Court erred in refusing to grant the mo¬ 
tions of the defendants to withdraw because of the mis¬ 
conduct of counsel in directing the attention of the jury to 
the growth and financial standing of the defendant. Inde¬ 
pendent Taxi Owners Association. 

(5) That the Court erred in refusing to grant the mo¬ 
tion of defendants for directed verdict at the close of the 
entire case. 

(6) That the Court erred in refusing to grant the motion 
of defendants for directed verdict because of the failure 
of the plaintiff to show that the defendants were engaged 
in the joint enterprise. 

(7) That the Court erred in re-opening the case over an 
objection and exception of the defendants and taking addi¬ 
tional testimony. 

(8) That the Court erred in refusing the defendants’ 
prayer number four. 

(9) And upon other matters appearing upon the face 
of the record. 

ALFRED D. SMITH, 
Attorney for Defendants. 

7 Supreme Court of the District of Columbia. 

Tuesday, January 23, 1934. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 
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Upon consideration of the motion filed herein, for a new 
trial, the same being duly argued, it is ordered that said 
motion be, and the same is hereby overruled, anfl judgment 
on the verdict in this cause is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of Seven Thousand Dollars 
($7,000.00), together with costs of suit to be t^xed by the 
clerk and have execution thereof. | 

From the foregoing judgment the defendai^ts by their 
attorney of record, in open Court, note an apjpeal to the 
Court of Appeals of this District; whereuponi an under¬ 
taking to act as a supersedeas bond is hereby [fixed in the 
sum of Eight Thousand Dollars ($8,000.00). | 

Memoranda, \ 

I 

February 16, 1934.—Supersedeas Bond ($81000.00) ap¬ 
proved and filed. Proposed Bill of Exceptioijis—filed. 

Friday, Februaryj 23, 1934. 

Session resumed pursuant to adjournment, Uoii. James 
M. Proctor, Justice, presiding. 

#*««**# 

Upon consideration of the motion filed herein February 
23, 1934, to correct error on docket, the attorneys for the 
respective parties hereto, being present, i concede the 
8 following facts to be correct, to-wit: ‘Hfiat the judg¬ 
ment herein was entered on January 23dd, 1934, and 
the memoranda of said entry was duly made c^n the jacket 
upon that date; that through inadvertence of the docket 
clerk the entry of said judgment, appears upo|i the docket 
erroneously as of January 24th, 1934; that thq Bill of Ex¬ 
ceptions and bond to supersede said judgmefit were filed 
February 16th, 1934, the same being the last d^y under the 
rules to perfect said appeal as computed from ^ate of Jan¬ 
uary 24th, 1934, but computing the said timd for appeal 
from date of January 23rd, 1934, was one day late,” and it 
appearing to the Court that the attorney for th^ defendants 
was in fact misled, by the said erroneous docl^et entry, in 
the computation of his time within which toj perfect his 
appeal herein, it is ordered that said motion j be, and the 
same is herebv granted, and, to the end that th0 defendants 

*■ I 
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shall not be prejudiced in their right to appeal, by reason 
of said erroneous docket entry, it is ordered that the minute 
entry showing judgment of January 23rd, 1934, be, and the 
same is hereby changed so as to show entry thereof on 
January 24th; 1934 instead of January 23rd, 1934. 

Further, upon consideration of the motion filed herein 
February 19,1934, to strike Bill of Exceptions and dismiss 
appeal, it is ordered that said motion be, and the same is 
hereby denied. 

To the foregoing orders the plaintiff, by his attorney of 
record, objects and notes an exception which is duly al¬ 
lowed. 

9 Assignment of Errors. 

Filed February 26, 1934. 
******* 

Now come the defendants, Harry J. Schou and Inde¬ 
pendent Taxi! Owners Association, by their attorney, Alfred 
D. Smith, and say that the Court erred— 

1. In refusing to grant defendants’ prayer #4. 

2. In overruling a motion of defendants for a new trial 
on the ground that the verdict was contrary to the evidence 
in that the evidence does not constitute or show the ex¬ 
istence of a joint enterprise. 

3. In refusing to withdraw a juror upon the motion of the 
defendants growing out of misconduct of counsel in di¬ 
recting the attention of the jury to the growth and financial 
standing of the defendant. Independent Taxi Owners As¬ 
sociation. 

4. That at the close of plaintiff’s case, the court erred in 
overruling a motion for a directed verdict on the entire 
case because the evidence did not show any liability on the 
part of the two defendants for the accident or injury 
suffered. 

5. In refusing to grant defendants’ motion for directed 
verdict because of the failure of the plaintiff to show that 
the defendants were engaged in a joint enterprise. 

6. In permitting the plaintiff to reopen his case on two 
separate and distinct cases as having announced his case 
closed in an endeavor to establish a cause of action. 
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7. The court erred in reopening the case uyon his own 
motion and over the objection and exception of the de¬ 
fendants and recalling to the stand certain 'vV’itnesses as 
indicated by the record in an eifort to establish me evidence 
of an alleged joint enterprise. j 

8. In refusing to grant defendants’'prayer dfo, 

10 copy of which is attached to the Bill o^ Exceptions 

as an exhibit. ! 

9. In overruling and admitting original chjirter of the 
Independent Taxi Owners Association in evidence over the 
objection and exception of defendants for the reason that 
the same had not been shown to have been accepted and 
acted upon. 

10. In overruling that both counts of said declaration as 

filed constitute an action predicated upon the doctrine of 
joint enterprise. | 

11. In admitting in the record, the Patrol Signal System 

Book kept by the Precinct to which Officer Burns was at¬ 
tached as said record was not required to be i kept by law 
and was not admissible in evidence for any purpose what¬ 
soever, and particularly, as the book was kept | by an officer 
who was not present and whose handwriting |vas not defi¬ 
nitely identified. i 

12. The Court erred in its charge to the jury in that it 

did not give the jury a proper and legal definition of a 
joint enterprise so that the jury could intelligently deter¬ 
mine from the evidence whether or not a joiht enterprise 
actually existed in that the court refused to ac^vise the jury 
and that a joint enterprise must run for the mutual profit 
of the parties thereto. | 

ALFRED D. Slj^IITH, 
Attorney for defendants, 

I 

Memorandum.. | 

I 

March 12, 1934.—Bill of Exceptions submitted. 

I 

11 Supreme Court of the District of Coluknbia. 

i 

I 

Thursday, ApHl 19, 1934. 

i 

Session resumed pursuant to adjournment] Hon. James 
M. Proctor, J ustice, presiding. I 
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Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants by their at¬ 
torney present to the Court their Bill of Exceptions taken 
at the trial of this cause, and heretofore submitted herein, 
and pray that the same be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

Designation of Record. 

Filed Februarv 27, 1934. 


*###*#* 


The defendant. Independent Taxi Owners Association, 
having perfected an appeal herein to the Court of Appeals 
of the District of Columbia, hereby requests the clerk of 
the Supreme Court of the District of Columbia to prepare 
at the cost of the defendant, a transcript of the record on 
appeal, including therein the following papers and pro¬ 
ceedings, which, with the bill of exceptions, is to con¬ 
stitute said record, namely: 

1. Declaration. 

2. Plea of defendant. Independent Taxi Owners Associa¬ 
tion. 

3. Plea of defendant, Harry J. Schou. 

4. Verdict of the jury. 

5. Motion for new trial. 

6. Judgment on verdict. 

7. Assignment of Errors. 

12 8. This designation. 

ALFRED D. SMITH, 
Attorneii for Defendant. 

Service of a copy of the foregoing designation of Record 
admitted this 27th day of February, 1934. 

JOHN U. GARDINER, 

Attorney for Plaintiff. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages, numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according ti) directions 
of counsel herein filed, copy of 'which is made i)art of this 
transcri})t, in cause No. 77895 at Law, wherein Jimes Callas 
is Plaintiff and Independent Taxi Owners Association, In¬ 
corporated, a body corporate, et. al. are Defendants, as the 
same remains upon the files and of record in s^id Court. 

In testimony whereof, I hereunto subscribe mk^ name and 
affix the seal of said Court, at the City of Waidiington, in 
said District, this 30th day of April, 1934. j 

[Seal Supreme Court of the District of Columbia. 1 

FRANK E. CUNNINGHAM, 

! Clerk. 

14 In the Supreme Court of the District of Columbia. 

Law. No. 77895. 

James Callas, Plaintiff, 
vs. 

j 

Independent Taxi Owners Association et al., jDefendants. 

John U. Gardiner, Esquire, | 

Woodward Building, | 

Washington, D. C., 

Attorney for Plaintiff. 

Please take notice that the within bill of excep(tions will be 
called to the attention of the Court on the !L2th day of 

I • 

March, 1934, at 10 o’clock A. ^M., or as soon thereafter as 
counsel may be heard, for tlie purpose of luivijiig the same 
signed and sealed bv the Court. j 

ALFRED D. SMItH, 
Columbian Budding, 

Wasliingtoi^y D. C., 
Attorney for Defendants. 

Service of Copy attached “Bill of Exceptions” and 
foregoing notice acknowledged this 13th day 6f February, 
1934 I 

JOHN U. GARDInJeR, 
Attorney for Pldintiffy 
Woodward Buildingy 
Washin^ton, D. C. 
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15 In the Supreme Court of the District of Columbia. 

No. 77895. 


James Callas, Plaintiff, 


vs. 

Independent Taxi Owners Association, Inc., and Harry J. 

ScHou, Defendants. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before 
Justice Proctor, of the Supreme Court of the District of 
Columbia, and a jury, duly empaneled and sw’orn to try the 
issues herein, which trial began on December 7, 1933, and 
thereafter was further proceeded with, George Taylor, was 
sworn by the Clerk of the Court to function as an inter¬ 
preter in the instant case. 


Thereupon, James Callas, plaintiff herein, was })ro- 
duced as a witness for and on behalf of plaintiff, and after 
being first duly sworn, testified as follows: 

That he wasi fifty-three years old and was engaged in 
operating a push cart selling fruit on April 9, 1927; witness 
testified, while standing at his cart which he was trying to 
cover, he saw the whole cart go on top of his head, he was 
knocked dowm that was all, there was another cart and 
operated by Jim Charuhas, about six feet away; witness 
was looking toward Pennsylvania Avenue, Charuhas’ cart 
'wa's behind him; he had been there about an hour; took him 
to Emergency Hospital; in the hospital three months. 

Whereupon, -the following occurred: 


16 Mr. Gardiner: Ask him if he knows what injuries 
he sulfered. 

Mr. Smith: I object. I think that is a matter of medical 
testimony, the nature of the injury. 

The Court: No. 

Mr. Gardiner: I think a man can tell- 

The Court (interposing): The objection is overruled. 
Mr. Smith: An exception, please. 

The Court: Yes. 
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Said he has no broken bones, witness said ijhey cut his 
le^ oft* and put him in a cast afterwards; that h^ was strong 
before accident; that he has to walk with a cruitch and has 
been for over six years; witness testified in the former trial 
of this case that the taxicab hit him; that the place where 
the handle is is in the back and not the head; that plaintiff 
testified that he was standing at the head of the cart; never 
saw the cab. 

Whereupon James Charuhas was called a^ a witness 
and on behalf of the plaintiff, and having beei^ previously 
duly sworn by the Clerk of the Court, assumed] the witness 
stand and, upon examination, testified as follows: 

That he knows the plaintiff, Callas; has kno\\^n him about 
35 years; witness sells fruit from a push cartjand was so 
engaged on April 9, 1927, down near Bureau of I Engraving; 
that he witnessed the accident; saw" taxicab a^ut 30 feet 
aw-ay but did not look further; w"as starting 1[o fix to sell 
some lettuce; .just a few minutes, taxicab str|ick Callas’s 
push cart; push cart struck mine; witness was c|n side walk; 
Callas was down in street holding up his push Cart; taxicab 
first hit push cart; push cart hit Callas; Jim hollered; wit¬ 
ness left the push cart; witness and another n^hn, and taxi¬ 
cab man put him in taxicab and officer j took him to 

17 hospital; was a yellow taxicab; does npt know how 
fast taxicab was going; blow struck Ckllas’s cart; 

pushed it thi-ee or four feet; Callas’s cart jwas nearest 
Pennsylvania Avenue; knew" Callas before accident; he was 
w^ell and strong; saw Callas after accident coiiple times in 
hospital; came out of hospital and walked' around on 

crutches. | 

On cross-examination, witness testified as fojllow^s: 

That Callas had lived in Washington thirtpfive years; 
that Callas was between witness’s cart and his own at the 
time of the accident; just before the acc^ent Callas 
wrapped up his push cart; rain started; had i^ot started to 
move; witness w’as actually selling some good^ at the time 
the accident occurred; did not actuallv see the taxicab hit 

“ I 

Ihe cart or Mr. Callas. ! 

18 That he first saw^ the officer after he, wfitness, and a 
man from across the street had placed] the plaintiff 

in the taxicab. That the officer did not help i^lace plaintiff 
in the cab. That on the previous trial of thi^ case he had 
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not testified that the officer helped place plaintiff in the cab; 
and in response to questioning by the court, said, no, no, no 
judge, officer not there and not help; never said such thing; 
no automobiles or other traffic on the street at the time of 
the accident; witness’s attention was called to the fact that 
in May, 1932, while testifying in this case, he had testified 
that a lot of automobiles had passed dowm 14th Street. 

Whereupon on redirect examination, witness testified as 
follows: 

Witness testified that the street was clear, that there 
were no other cars about. 

Thereupon Elizabeth Price, a witness on behalf of the 
plaintiff, testified in substance as follows: 

That she witnessed the accident in question. Was across 
the street looking over toward where the two push carts 
were standing. Was looking for a friend of hers who 
worked in the Bureau. That the taxicab in question struck 
the cart of the plaintiff and the cart struck plaintiff and 
knocked him down. That she thought the cab struck the 
wheel of the push cart. That the taxicab in question was 
a “diamond cab”. That it was shortly before eight o’clock 
in the morning. That the push cart was standing at the 
curb when it was struck by the taxicab and the plaintiff was 
behind it, the push cart, at the South end. That the taxicab 
was coining from the North and had a passenger for the 
Bureau. That there was another push cart to the South of 
the plaintiff’s cart, and it looked to her that the driver of 
the taxicab was trying to get in between the two carfs. 

1.9 Thereupon Mrs. Annie B. Valentine was called as 
a witness for and on behalf of the plaintiff, and hav¬ 
ing been previously duly sworn by the Clerk of the Court, 
assumed the witness stand and, upon examination, testified 
as follows: 

That she- lives at 916 L Street, Northwest, and is em¬ 
ployed in the Bureau of Engraving and Printing, and was 
so employed on April 9, 1927; supposed to be at work at 
8 o’clock; on that morning she believes she was there three 
or four minutes before 8; she knew James Callas, had 
known him a couple years before accident; saw him the 
morning of April 9, 1927; he was standing there and there 
was a cart back of him about six feet; Callas was standing 
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between the handle bar on the south end of the I cart when 
she passed him; she heard later of the accident; Qallas’ cart 
was nearest to Pennsylvania Avenue; did not ijotice any¬ 
thing wrong with Callas prior to the accident, i 

I 

Cross-examination: [ 

Witness testified there was nothing to fix tjbe date of 
April 9, in her mind, that she just remembered! it and re¬ 
membered it was 1927; she noticed Callas every morning; 
he was practically always standing in the samel place; she 
does not know which end he was stnding on the Corning of 
the 8th of A])ril; when she got there he was covering up his 
cart; that he has not been there since the acbident; she 
saw him about six months later; stood up further on 14th 
street about opposite the monument; then she i^aw him on 
7th and Massachusetts Avenue later; thinks she saw him 
about a year after the accident; that he had a (tart smaller 
and was selling fruit; that he had crutches, tjhinks there 
were two but not sure; next time she saw hiip was some 
time ai-onnd a year and a half after sheisaw him at 
20 Library at Seventh and Massachusetts Avenue, was 
selling fruit, had small push cart, used a crutch; that 
Charuhas’ cart was about six feet south of (pallas’; and 
about fifteen feet north of the entrance of thb Bureau of 
Engraving and Printing. I 

Thereupon Harry C. Davis was called as a witness for 
and on behalf of the plaintitf, and having been previously 
duly sworn by the Clerk of the Court, assume(l the witness 
stand, and upon examination, testifiecl as follows: 

Name was Harry C. Davis and was president of the Inde¬ 
pendent Taxi Owners Association; that he he}d such posi¬ 
tion in May, 1932; witness identified copy of j the original 
charter of the Independent Taxi Owners Associiation. 

Whereupon, the following occurred: j 

Mr. Gardiner: I now offer this charter in evfidence. 

Mr. Smith: I object. j 

The Court: On what ground? j 

Mr. Smith: On the ground that there is nb evidence to 
show that this charter ever became effective or was being 
acted upon or had anything to do with this pa|rticular case. 

The Court: You are not objecting to the| form of the 
proof ? I 
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Mr. Smith: Not the form of the proof. What I want to 
get at is this; This is not admissible in evidence; it is neces¬ 
sary to show that the charter was acted on and accepted by 
the company and in effect at the time or on the date of the 
accident. 

Mr. Gardiner; But we have to take one step at a time. 

The Court; Well, proceed, Mr. Gardiner. 

By Mr. Gardiner; 

Q. I am handing you certain- 

21 The Court (interposing); Are you going to ask 
him those questions! 

Mr. Gardiner; What^s that? 

The Court; Were you going to follow this up to show this 
was in force? 

Mr. Gardiner; I want to get some other records in. 

The Court: All right. 

By Mr. Gardiner: 

Q. Is that your signature (exhibiting a paper writing to 
the witness) ? A. (After examining the document in ques¬ 
tion.) It is.- 

Q. Did you file an application with the Department of 
Commerce, the United States Patent Office, in this regard, 
in regard to this case, asking for the registration of the 
trade name- 

Mr. Smith (upon examining the document under con¬ 
sideration) ;'I object. This is an application. It speaks for 
itself. 

The Court; The question is perfectly proper. He is ask¬ 
ing him if he filed it. 

Mr. Gardiner: There are a lot of papers, copies and 
photostates of various copies. 

The Court; I have ruled, Mr. Gardiner. 

Mr. Smith; Your Honor will allow me an exception? 

The Court; Yes. 

Witness identified photograph of the Diamond Cab; the 
photograph being bound in a record from which the counsel 
and plaintiff was examining the witness; that being the 
original document from the Patent Office; testimony shows 
that the papers in the record had been filed and Alfred D. 
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Smith is attorney for the Association; that all o^ the papers 
in the record show that they were dated lonk^- after the 
accident, beginning in August, 1927 and running through 
to August, 1932 and that said accident occurijed April 9, 
1927 which was ihe basis for the ground to the ob- 

22 jections to the admission of the originajl charter in 
evidence; that there was no evidence to s^low that the 

charter was legally accepted by the corporation; that stock 
had been issued under it. I 

Wliereupon, the following occurred: i 

By the Court: | 

Q. Are you the Harry C. Davis who signed ^s one of the 
applicants for this? A. Yes. 

Q. For this charter? A. Yes. | 

Q. And you signed this certificate of incorporation? A. 
I did. I 

Q. Did the corporation carry on business after it received 
this charter? A. If you will permit, I would lil^e to explain 

in my own way- | 

Q. (Interposing.) If you will answer my question first, 
please. A. The corporation applied for the [charter, the 
corporation was operating, as far as the membership was 
concerned, before the charter was obtained. | 

Q. And they continued to operate after they ^ot the char¬ 
ter? A. They continued to operate as an association. 

Q. What sort of an association? A. Two or three months 
before that charter was dated, the date of that j charter, our 
attorney was authorized after several meetings, sometime 
in November and December of 1925 to obtain $ charter. 

Q. That was after you started business? | A. Before, 
before. He inquired of half a dozen of us who ^t that time, 
taxi drivers, what kind of charter they wantedj- 

The Court (interposing): I do not think we want to go 
into all that at this time. | 

23 Of course you will have an opportunity, I assume, 
later—I think I will take this position I so the case 

can be handled in a more orderly way: I wijl admit this 
charter and with it—we are speaking of it a^ a charter; 
as a matter of fact, it is a certificate of incorporation ap¬ 
plied for by the parties themselves, of whicfi Mr. Davis 
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is one, and I think the filing’ and approval of that, together 
with the fact that at a later date it is shown by the records 
to have been reputed to be the charter under w’hich the 
company was' acting, is sufficient prima facie evidence to 
show that it was accepted. 

You will consider it as prima facie evidence. 

I am not going into this whole question of corporate 
proceedings had at that time. You can go into that your¬ 
self if you want to, Mr. Smith. 

Now, have you anything else? 

Mr. Smith: Your Honor, may it please, you will allow 
me an exception? 

The Court: I am ony accepting it as prima facie evi¬ 
dence and that they acted- 

i\Ir. Smith (interposing): I understand, I am asking an 
exception as to your Honor’s ruling. 

Mr. Gardiher: 1 understand that this certified recoi-d 
also goes in as prima facie- 

The Court (interposing): Let me see that. 

(The last documents referred to by Mr. Gardiner were 
examined by the Court.) 

Tlie Court: The certificate of incorporation may be 
marked as an exhibit. 


(The certificate of incorporation under discussion was 
thereupon received in evidence and was marked by the Re¬ 
porter, “Plaintiff’s Exhibit No. 1, H. S. M.”) 

24 Mr. Smith: And may we have our exception to 
that action? 

The Court : Yes. 

Now, as to this certified record—well, I think this will 
be admitted for that single purpose. 

Mr. Gardiner: To show that they acted? 

The Court: To show the application they made for a 
patented color scheme—I suppose you call it a patent or a 
copyright; is that it? 

Mr. Gardiner: No, it comes under the trade-mark law. 

The Court: Call it a patent on the taxicabs; that they 
filed a copy of this certificate of incorporation represent¬ 
ing it to be the one under which they were acting. 

For that sole purpose these other papers are admitted. 

Mr. Smith: I am objecting to the admissibility on the 
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ground that even though it shows that, it shojvs that was 
done, if it shows that was done and that it was accepted, 
it absolutely shows on the face of the record, I that it was 
all done after this accident occurred, some liionths, and 
that all the proceedings had in the patent offic^ were from 
anywhere from five months to six years after tjhe accident. 

The Court: It mav be marked. ! 

I 

! 

25 The w’itness having previously admitted that the 
defendant corporation was representec^ before the 
Patent Office by one J. B. Dickman, Jr., as its attorney, 
on its application to register its colors and trade name. 

A letter from the said Dickman, Jr., to the Cjimmissioner 
of Patents, dated September 1, 1927, and statiiig that there 
was enclosed certified copy of the certificate c^f incorpora¬ 
tion of the defendant Independent Taxi Owners Associa¬ 
tion, together with the stationery of said corpotration show¬ 
ing the emblem and color scheme as used by said corpora¬ 
tion, and enclosing fee for recording. | 

Also a picture of the cabs of the s-id association showing 
the device of the diamond on the side, the peculiar color 
scheme set forth in the declaration filed herein, the letter 
head of the said defendant coi*poration showiiig a like pic¬ 
ture or cut of a cab and the words “Diamoi|d Cab Com¬ 
pany, Executive Offices 1324 14th Street, Nj W., Wash¬ 
ington, D. C.’’ Also a certified copy of the Delaware char¬ 
ter of January 14, 1926, (the original charte|r of defend¬ 
ant corporation). Also an affidavit made by the witness, 
Davis, setting forth under oath that abstra<^ts from the 
minutes of said defendant corporation were correct and 
true. The extracts from said minutes being |in substance 
as follows: I 

j 

That at the second meeting held in February, 1926, it 
was duly moved, seconded and carried that the color 
scheme of the association shall be cream colo^- with a two 
and one half inche red band around the streaijn line of cab 
with red wheels. The name to be used on th^ cabs should 
be Diamond. | 

That at the third meeting held on the 4th day of March, 
1926, it was duly moved, seconded and carified that the 
monogram should consist of Red Diamond wi|:h the letters 
I. T. 0. A. therein and the word ‘‘Diamond”!below. 
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Also, that on August 19, 1932, the defendant corporation 
had applied to the Patent Office and had the letter- 

26 ing on its said cabs changed so as to eliminate the 
word “Company’’ from the cabs. The lettering to 

read as “Diamond Cab” onlv. The rest of the insignia 
remaining unchanged. In connection with the foregoing 
amendment another certified copy of the minutes of the 
Board of Directors of said corporation was filed authoriz¬ 
ing the change. 

Thereupon Dr. William A. Mess was called as a witness 
for and on behalf of the plaintiff, and having been pre¬ 
viously duly sworn bv the Clerk of the Court, assumed the 
witness stand, and upon examination, testified as follows: 
That he was a practicing physician in the District of 
Columbia; that he examined the plaintiff, Callas, 

27 about two weeks ago; showed one-half inch short¬ 
ening of his leg and appearance of the wound had 

been a fracture of the femur; that the shortening is per¬ 
manent; witness could walk without crutch but probably 
gets along better with one. 

On cross-examination: 

Witness testified that he had not attended Callas at the 
time of the accident; that the scar in question was surgical 
scar; that llie surgical wound was healed up; the only other 
defect he found was somewhat of a scar on tlie knee joint; 
witness knows nothing about that. 

WliereupPn Harry C. Davis was recalled ns a witness 
for and on behalf of the plaintiff, and having been previ¬ 
ously duly sworn bv the Clerk of the Court, as is above 
indicated, resumed the witness stand, and the following 
occurred: 

Counsel for plaintiff read to witness a part of the origi¬ 
nal charter heretofore offered in evidence; that the certifi- 
cate of Incorporation is dated January, 1926, 

Thereupon, files from the Patent Office which had been 
heretofore offered in evidence relative to the color scheme, 
and trade name was exhibited to the witness: that the wit¬ 
ness examined the paper and identified the signature 
to it. 

28 “Thereupon the plaintiff offered in evidence the 
original bill of complaint filed by the defendant cor- 
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poration in Equity No. 50,504, in this court, afe containing 
certain admissions” and an objection was n}iade on the 
ground that the said bill of complaint was a biljl filed in the 
ezruity side of the court between different parttes, and that 
the said bill set forth the fact that the men^bers of the 
Association maintained an insurance fund. I 

I 

Whereupon, the following occurred: 

The Court (interposing): Let me see it. (After exam¬ 
ining the document in question.) I will admit it. 

Mr. Smith: Your honor, I object to that foif the further 
reason—I had better state it at the bench. I 

j 

29 (Counsel for the respective parties tl^en left their 
places at the trial table, approached th^ bench, and, 
out of the hearing of the jury, this colloquy ocjsurred:) 

Mr. Smith: I object to it because that bill jin itself sets 
forth the fact that these men maintain ^n insurance 

fund- I 

Mr. Gardiner (interposing): I wonT bring|out any- 

Mr. Smith (interposing): But if you intrcjduce it, you 
have to introduce it all. That is not the way—there is a 
way to prove this without that. ! 

Mr. Gardiner: I will keep it out. I 

The Court: I know. I understand that h^ is offering 

this as an admission- j 

Mr. Smith (interposing): As part of the sjdmissions in 
the bill. I 

The Court: Of certain things which they dq. 

Mr. Gardiner: One thing. I 

The Court: And the method of doing theirl business. 

Mr. Smith: That is part of it. I 

Mr. Gardiner: I won’t bring out any mor^, Mr. Smith, 
unless you do. [ 

The Court: What if they do? I will admit it. 

Mr. Smith: And you will note an exception for me? 

The Court: Yes. ' 

I 

Whereupon there was read to the jury pa,'ragraph 9 of 
the said bill of complaint: | 

“9. That the said Association through it^ members is 
operating several hundred taxicabs all bearding the color 
scheme, emblem, name, telephone number, and design here¬ 
inbefore set forth, and that by reason of the [splendid con- 
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dition of the cabs, the courtesv and skillful attention of the 
drivers, and the reasonableness of their charges has built 
up a good reputation among the citizens of the Dis- 
30 trict of Columbia, Maryland, and Virginia, where 
cabs are being operated in the service of the public. ’ ’ 


That the plaintiff corporation was the exclusive owner 
of the color scheme, emblem and trade name as follows: 
cream colored body, black hood and fenders, wide red 
stripe around stream line of body, red diamond on each 
side of cab, letters I. T. 0. A. at each corner of diamond, 
red disk wheels and inscription ‘‘Diamond Cab Company” 
painted on each side of car together with the telephone 
number “Potomac 6200”. And that the said color scheme, 
emblem and trade name is registered in the Corporation 
Division of the U. S. Patent Office as the exclusive property 
of the defendant corporation, and was so registered Sep¬ 
tember 17, 1927. 


31 


That ill 192 1 , witness Davis was the Treasurer 


and General Manager of the Independent Taxi Own¬ 
ers Association; witness said that he did not believe anv- 
body could answer the number of cabs belonging to the As- 
socation in 1927 but thought there were approximately 148; 
that they were all painted a uniform color scheme; each cab 
had on door a device in the form of a diamond, the letters 
I. T. 0. A. around that diamond; Diamond Cab Company is 
trade name ;i that in April 1927, the members paid $6.00 
as dues; the initiation fee was $50.00 to join organiza¬ 
tion; witness’ testimony was that telephone system 
was very minor at that time; i)robably spent six or 
seven thousand dollars a year; had nine or ten stations 
about Washington; that when calls came in they were 
transferred to the nearest station to the person calling; 
does not believe there was any advertising done outside of 
telephone book and possibly some minor programs; does not 
think there was any advertising in the telephone book at 
that time; that they maintained a lost and found depart¬ 
ment; when— person made application for membership his 
application was ])asscd by the Board of Directors; that they 
made investigation; got credit re])ort and credit standing in 
the community, usually knew the man had been driving a 
taxicab personally; that there was very little control in April 
1927 over the taxicab; many members were dropping out not 
paying dues, still maintaining color scheme which was the 
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real reason why an application was made for Registration 
of color scheme; any number of ‘^Diamond” cab|; were being 
operated by men who had voluntarily resigned ^r had been 
dropped; no way possible to keep them f\rom operat- 

32 ing a cab with Diamond colors outsiders imitated 
the diamond color scheme; one gentleijnen in par¬ 
ticular, who is present in this case, at that time had a 
‘‘Diamond” cab who had never been a menib(?r; docs not 
think that Diamond Cab Company was advertising in April, 
1927; that there was a listing in telephone book under In¬ 
dependent Taxi Owners Association but no lijsting under 
Diamond Cab Company; and it wasn’t until some time 
later when listing was placed in telephone boolt under Dia¬ 
mond Cab as the result of a suit in Court; tl^at the color 
scheme the members used on their cabs was qjiite uniform 
and that that was one of the requisites; the Association had 
no paint shop; cabs painted where members took them; that 
in April 1927, witness was only paid employee of the Asso¬ 
ciation outside of a couple telephone operator^; there was 
very little of anything in the office in the way oR services for 
the money paid; that only thing they got was t^ic maintain¬ 
ing of a small office at that time and dispatching possibly 
two hundred telephone calls a day and the right to use the 
color scheme, trade name, etc., the only rules| and regula¬ 
tions at that time were probably printed on thj3 back of the 
application blank; any other rules were pajssed by the 
members in open meetings; very few if any i|ien were ex¬ 
pelled ; most of them voluntarily resigned; never had been 
any extensive advertising; since that date have carried ads 
in telephone book; the name Independent Tax^' Owners As¬ 
sociation, the Diamond Cab Company in teldphone book; 
had lost and found listing in telephone book! for the last 
year or two; that the Association had no other income than 
that derived from initiation fees and monthly dues; printed 
rate cards but gave them away to members; 

Whereupon the following occurred: 

Q. When did you increase the amount pai^ each month 
for a cab? ! 

I 

Mr. Smith: I object to that. It is not material that I 
can see. | 

33 Mr. Gardiner: It is material to show jthis corpora¬ 
tion was conducted in business for some time and 
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that it is the same corporation that was in existence in 
1927, April, 1927, and that they have gradually grown and 
spread out, enlarged their business. I think it is material 
on the question as to whether or not they were in the taxi¬ 
cab business or whether they are in the taxicab business. 

The Court: You mean as to whether or not they in¬ 
creased the dues ? 

Mr. Gardiner: Yes. And whether they have continued to 
carry on this business in this way and prosper. I think it 
material to show the conduct of the business. It is a mat¬ 
ter I think the jury has a right to consider when they pass 
upon that particular question, because it is material, in my 
way of thinking. 

Mr. Smith: Your Honor, may it please, it is the first time 
in my more or less limited experience at this Bar that I have 
ever heard it seriouslv contended in a court that whether 
or not a concern continues to prosper or perishes should be 
inquired into. 

The Court: I do not think it makes any difference 
whether this is a prosperous corporation or not. I do not 
think it has any bearing. I do not see any particular bear¬ 
ing that has. The only important thing here is—of course, 
I think we all understand that if this corporation, as dis¬ 
tinguished from the driver or owner of the cab named in 
this declaration, is liable, it is on the theory that there was 
what we know in law to be a joint enterprise between that 
owner and the Association in the conduct of the business of 
running that cab as a taxicab and a public conveyance. 

Now, anything that bears upon that relationship, of 
course, is admissible, and I do not think the line should be 
drawn strictly in that respect. I do not believe we 
34 will gain anything by showing that at one period 
dues were of a certain amount and later thev were 
increased or reduced and that sort of thing. 

Changes in the form of doing their business, or affecting 
the relationship between the parties, may be of some im¬ 
portance, but I cannot see—as you suggest, the fact that it 
may be a prosperous business or an unprofitable business 
is of no importance. 

Mr. Gardiner: No; that was not the point I was making. 
The thought I was intending to convey was this: That this 
Association in connection with its members starts out in 
rather a small way and that it does not do very much ad- 
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vertising, or at least did not at that time, but! gradually 
increases, spreads its advertising around, dc^es certain 
things for its members, and all of that is a j|)art of the 
activities of the Association which I believe dan be con¬ 
sidered in deciding whether the Association an^d its mem¬ 
bers are engaged in the taxicab business. j 

Now, that is what the Court of Appeals said we had a 
right to go into. 

The Court; Yes; and that is what I am going to allow you 
to go into, but you argued a moment ago that it was im¬ 
portant to show the progress this Association j made in a 
financial way. I do not know whether it did or I did not. I 
do not think it important. I 

Mr. Gardiner: I do not think we understand jeach other. 
My idea is this: I felt when your Honor ruldd that you 
were pinning me down to this Association’s affairs on the 
9th day of April, 1927, and that I could not go Ipeyond that 
and show what the Association had done since ^A.pril, 1927, 
and what it was doing now in connection with tl^is business. 
That is the way I understood the ruling. i 

The Court; How would what they are doing now shed 
any light on the question of whether they w^e engaged 
in a joint enterprise with the owner six years ago? 

35 Mr. Gardiner: Well, in this way: That I they adver¬ 
tised on a small scale at that time. They;were just a 
young, infant concern. | 

I expect to show that they have kept growiijig and they 
have furnished certain service to their members and are 
furnishing certain services to them at this present time and 

that it has grown up to be quite a- i 

The Court (interposing): But the service tjiey may be 
furnishing to the members today is not the question. The 
question is what service they were furnishing a^ the time of 
this accident and for what purpose. To show wfhat was the 
relationship between tlie owner of this cab which injured 
Callas and the company and why? Why thati To deter¬ 
mine whether or not there was a joint enterpilise between 
this Association and that owner in the conduct' of that cab 
at that time. | 

Mr. Gardiner: Yes; that seems to be the rjiling in the 
Callas case and is a question for the jury tq decide. 

The Court: That is another matter that we Iwill pass on 
later. ! 
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I do not want to limit you at all. I think that you should 
be given a full opportunity in a broad way to produce any 
evidence that will shed light on that main question. 

Whereupon, the following occurred: 

Mr. Smith: In my plea filed by the defendant Schou, I 
somehow or other made an omission, and I intended to ask 
leave to amend by adding the word ‘‘associate,” denying he 
was an associate member. He denied it in his previous 
testimony. I did not get to the amendment before this case 
was called for trial. 

I spoke to Mr. Gardiner about it yesterday. I completely 
forgot it. 

Will you permit me to insert this word ? 

The defendant Schou is charged with being an associate, 
member, agent, and employee. 

36 Mr. Gardiner: That changes mv whole case. 

Mr. Smith: No, it does not. 

The Court: You allege- 

Mr. Gardiner: The declaration charges that he is a mem¬ 
ber, associate.^*, agent, serv^ant or employee. The plea de¬ 
nies he is an agent, servant or employee, but it does not 
denv he is an associate or member of the Association, and 
under the rules that is an admission. 

The Courti: I do not think I could allow it at this state. 

Mr. Smith: It was denied in the trial bv this man. The 

V 

testimony was put in and denied without any objection. 

Mr. Gardiner: The trial before, it was so mixed up that 
I could not take that as part of this case. 

Mr. Smith: The record shows it. 

The Court: I can see where it may put the plaintiff to a 
disadvantage coming at this late time with no opportunity 
to prepare for it. He has prepared his case and, evidently, 
he is presenting it on one theory and this would add another 
theorv. 

Mr. Smith: I do not think it does. 

The Court: I can see where it may, and he says it does. 

Mr. Smith: I do not see how it does for this reason: He 
has to be one or the other of two things. I will offer evi¬ 
dence to show that he is not. 

Mr. Gardiner: And I will object to it. 

Mr. Smith: I was permitted by the other trial court- 

Mr. Gardiner (interposing): No. 
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The Court: We will have to deal with tljiat when it 
comes up. ! 

I feel I ought to deny the motion. | 

Mr. Smith: And my motion is to insert the| words ‘‘as¬ 
sociate, member,”—and you deny that motion?! 

The Court: Yes. j 

Mr. Smith: And you will allow me an exception? 

The Court: Yes. j 

37 Thereupon Dr. Guy W. Leadbetter wJs called as a 

witness for and on behalf of the plaintitf, and hav¬ 
ing been previously duly sworn by the Clerk ^f the Court, 
assumed the witness stand and, upon examination, testified 
as follows: ! 

That plaintiff had a fracture of the left femijir just below 
the hip joint, also a fracture of the tibia whiclpi is the main 
bone in the lower leg; that the witness saw plaintiff about 
nine days after he was admitted to the hos][)ital; that it 
became necessary to operate by opening the le^- and wiring 
the bone in position; placed the leg in a piaster cast; there 
is approximately one-half inch shortening of the leg; he 
thinks that the plaintiff will always have a Ump but that 
he could get along without crutches. j 

I 

On cross-examination: ! 

I 

I 

Witness testified that he performed the ojDeration per¬ 
sonally; but later he was transferred to Dr. ^hands^ serv¬ 
ice ; that when he testified to former hearing. May 19, 1932, 
witness did not testify that there was a frjjicture of the 
large bone of the lower leg; explains reason that he had 
this particular morning looked up the record but that he 
had looked it up before he testified on May 1^, 1932, he ex¬ 
amined Callas in the Court room and did not find any stiff- 
eness in the knee joint although he testified th^t there might 
be some stiffeness in the knee joint; and on Ithat occasion 
he testified that the examination disclosed a liealing about 
two and a half or three inches below his ! hip joint; a 
healed scar from the operation; that the motjion was good 
in the hip joint and this testimony occurrin.4’ immediately 
after his examination then; that he has not s^nce examined 
the plaintiff; that he does not think it yas necessary 

38 for plaintiff to use a crutch, he thinks pllaintiff would 

have a definite limp. | 
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Thereupon Harry C. Davis was recalled as a witness by 
counsel for the plaintiff, and having- been previously duly 
sworn by the Clerk of the Court, testified as follows: 

That the cabs belonging to the inembers and carry the 
colors are called Diamond Cabs; that in 1927 the rate of 
fares of the cabs was not fixed bv a governmental ageiicv 
but was agreed upon by the members; and the cabs were 
then operated on a meter; that the members agreed to a 
meter rate of twenty five cents for the first two-fifths and 
ten cents for each fifth after; that in April, 1927, certain 
legal services were rendered to the members as part of the 
services rendered for the monthly dues paid. 

Thereupon, the following occurred: 


The Court Well, if I understand the theory upon which 
you contend the Independent Taxi Owners' Association is 
liable, it is that they were engaged at the time of the acci¬ 
dent, at the time of this accident, in the operation of this 
cab of the owner with the owmer and, hence, of course, are 
liable. 

Mr. Gardiner: That is the theory. 

The Court: As I suggested yesterday afternoon, in othcr 
words- 

Mr. Gardiner (interposing): A joint enterprise. 

The Court: Whether the Independent Taxi Owners’ As¬ 
sociation is liable depends upon the relationship existing 
between that Association as a corporation and the owner at 
the time of the accident, and if that relation were such as 
to in law constitute a joint enterprise, then they are liable; 

if it is not, if such relation did not exist, they arc 
39 not liable. It is just the same as though you have 
some negotiation between two individuals in their 
business affairs. Because in April, 1927, it was one thing, 
it may not be the same thing today, and because it is one 
thing today has no bearing on what it was in 1927. 

Mr. Gardiner: I claim it is the same thing today with the 
exception it is larger, more prosperous, that is all. 

Mr. Smith: Now, your Honor, may it please, just a mo¬ 
ment; that is the second or third time that comment has 
been made by counsel in the presence of this jury, and I 
think it is gross impropriety. 

So far as I know the law, there is but two or three par¬ 
ticular cases, types of cases, where the question of the finan¬ 
cial responsibility of a person or an organization may go to 
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a jui'v. I respectfully move that a juror be ivithdrawn on 
account of this comment of counsel in that ijespect, and I 
move that a mistrial be declared. | 

The Court: Your motion will be overruled,!but I want to 
say to the jury that you will disregard any suggestion on 
the part of counsel that this corporation is|a prosperous 
corporation; it has nothing whatever to do with this case, 
and I hope counsel won’t repeat that observation. If he 
does repeat it, I don’t know but w^hat I will grant the mo¬ 
tion. I 

Mr. Gardiner: I did not do it intentionally. 

The Court: Disregard it altogether. It has nothing 
whatever to do with the case. As a matter of fact, we do 
not know as we sit here today whether tl^e corporation 
is pro-perous or not. For all we know it rjiay be on the 
verge of bankruptcy. i 

Mr. Smith: Your Honor will- ! 

The Court (interposing): There are plenty of corpora¬ 
tions doing a big business that are having a very difficult 
time financially to keep their heads above wa):er. 

Mr. Smith: Your Honor will allow me aiji exception to 
the ruling f | 

The Court: Yes. | 

40 On cross-examination: ! 

j 

Witness testified that Irving Lubore, Heiiry M. Fowler 
and himself were the three original incoilporators who 
signed the charter in 1926; that there was n^ver any stock 
issued that chai*ter; that neither witness, Mr. Fowler or 
Mr. Lubore received certificate of stock; that the defendant 
Schou never received a certificate of stock ot any other in¬ 
dividual connected with the organization; jthat the said 
charter was thereafter amended; witness thereupon identi¬ 
fied a certificate of amendment of the charter Idated January 
14, 1928, copy of which is hereto attached ^nd made part 
hereof, as defendant’s exhibit #1; that undei* the new char¬ 
ter, certificate of memberships, were issued |to every mem¬ 
ber of the Association as they were approved by the mem¬ 
bers : that under neither charter did the Association ever 
own, operate, or control a taxicab; that they|did not direct, 
manage, collect the income, pay the drivejrs or hire the 
drivers who operated said taxicabs which Applied to the 
particular cab involved in this litigation; thgt the amended 
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charter was thereupon offered in evidence; that the 
amended charter was recorded in the state of Delaware, 
January 14, 1928, service was rendered by the Association 
in 1927; the real reason counsel was retained was due 1o the 
fact that nobody was on a salary up until starch, 1927, out¬ 
side of about’ two telephone operators and the general coun¬ 
sel more or less providing* meeting* quarters from time to 
time in his office; that the attornev never rendered anv serv- 
ice to the individual members unless he was authorized by 
the member to represent him on some traffic case that was 
probably detrimental to the best interests of all the mem¬ 
bers, such as construction of traffic acts and similar serv¬ 
ice; the first group of men consisted of three or four men 
who met at 14th and Pennsylvania Avenue in 1925, which 
was the nucleus of the present organization; that at that 
meeting* it was agreed to raise $250.00 to employ an 
41 attorney to take out a charter; that it took two and 
a half or three months to raise the monev between 
six or seven or eight men and the organization to a certain 
extent had been functioning even before the charter was 
obtained; and Diamond Cabs had been painted Diamond 
colors and operating on the streets before we even had 
an association or an election of officers; these men were the 
men in the original group; that in August 1927 the color 
scheme, which thev then and there had been using for a 
good while was registered in the Patent Office. 

On redirect examination, witness testified as follows: 

That his recollection was that the amended charter was 
first in July, 1927; and anybody who had been ever con¬ 
nected with the Association in any capacity was invited to 
attend the meeting for the purpose of voting* whether they 
wanted to have the charter ratified or have the charter 
amended; that was some time after this accident; the origi¬ 
nal charter was retained because the members at that time 
thought they wanted to have a charter; personally, witness 
did not know anything about it and does not believe any 
one saw it; that only ten shares of stock were ever sub¬ 
scribed to; that there were two other incorporators, Mr. 
Lubore and Mr. Fowler; that he does not think anybody 
paid any attention to stock; that the three of them sub¬ 
scribed for ten shares of stock altogether; witness and no 
one ever received any stock; persons who attended the 
meeting for the amendement of the charter were Mr. Fow- 
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ler and the witness; that he thinks it was a tneeting to 
waive the so-called right to any stock they were ever sup¬ 
posed to have had. j 

42 The witness was then shown the cei}tificate at¬ 
tached to the amended charter offered ijn evidence 

by the defendants and attached hereto as exl^'ibit 7, and 
asked to whom the word ‘‘stockholders’^ referred as voting 
the authority to have the original charter ameiided, as set 
forth in paragraphs one and two of said certificate; and 
witness answered that the stockholders who attended the 
meeting and authorized the amendment as representing a 
majority of the stock and stockholders were l^imself and 
Irving Luboro; that there were only three stockholders; 
that witness and Lubore held between them eight of the 
ten shares of stock; that no one held any stock but the three 
incorporatoi-s whose names appeared on the original cer¬ 
tificate of incorporation. 

Whereupon, the following occurred: 

Mr. Gardiner: That is our case in chief. 

Motion for a Directed Verdict in Favor of the Independent 
Taxi Owners Association, Party-Defendant. 

43 Mr. Smith: Your Honor, may it pleasel I move for 
a directed verdict in this case so far ajs the Inde- 

l^endent Taxi Owners Association is concernejd, as there 
lias not been a word of testimony to show that| Mr. Schou 
ever, at any time, held any stock, any membership in, or 
had any connection with the Independent Taxi Qwners As¬ 
sociation or tliat he even does now. I 

Certainly if this case is to go to the jury it w^uld have to 
go to the jury on the theory, as your Honor suggested, of a 
joint enterprise. There is not a word of testimony here 
that this Association had any earthly thing in the world to 
do witli the cab that was involved in this accident. The 
whole testimony is that it was a Diamond Caj) and not a 
member of the Association. Mr. Davis has testjified that at 
that time there were a half a dozen people. Tjie man who 
sat here in tlie court yesterday listening to the case was 
never a member of the Association, and nume^*ous others, 
and the registering of this was to protect tho^e men who 
actually were either members of a voluntary Organization 
or members of a corporation and protecting th^m and their 
identification. 
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Now, I suggest and I submit that there is a link that is 
missing here in this case that is necessary to put in. No 
relationship of any sort has been showm in connection with 
this accident or the operation of the cab, with the main¬ 
tenance, with the ownership, of any sort. 

The Court: Is there just the one count? 

.Mr. Smith: That is all. 

The Court: What have you to say? 

The iurv mav withdraw for a short while if thev wish. 
Keep in the hallway where you can be called. 

(At this point the jury retired from the court i-oom.) 

(Counsel for the respective parties then argued the mo¬ 
tion for a directed verdict as above set forth with respect 
to the Independent Taxi Owners Association, a corporation, 
defendant, at the conclusion of which this occurred, 
44 out of the hearing of the jury:. 

The Court: I think I shall overrule the motion, Mr. Smith. 

Mr. Smith: Your Honor will allow me an exception to the 
ruling? 

The Court: Yes. 

Mr. Smith: Your Honor, I now make a motion- 

The Court (interposing): I may say to you that I shall 
allow this to go to the jury on the question of whether or 
not it was a cab of this Diamond, Independent Taxi Owners 
Association, and if you have any other proof on that- 

Mr. Gardiner (interposing): If they put on their case, 
it will come out. 

The Court: You have to put it in your own case in chief, 
any proof you have. If it develops any other evidence, all 
well and good. 

I do not say that you must do it, but- 

Mr. Gardiner (interposing): I am in the position where 
I do not like to use any too many hostile witnesses. 

The Court: Very well. It will be understood that the 
motion is overruled. 

Mr. Smith: And an exception allowed? 

The Court: Yes, certainly. 

Motion for a Directed Verdict on Behalf of Both Defendants 

Named. 

Mr. Smith: Your Honor, I am making a motion for a 
directed verdict now on behalf of both defendants, predicat- 
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ing that on the declaration as it stands and the testimony 
before this Court. j 

(This motion was argued by counsel for th^? respective 
parties, at the conclusion of which the Court ajinounced as 
follows:) I 

' j 

The Court: I will overrule the motion. i 

Mr. Smith: Your Honor will allow me an Exception to 
that ? I 

The Court: Yes. Let the jury return. I 


45 Thereupon Harry J. Schou, one of jtlie parties- 
defendant herein, was called as a witnesis for and on 
behalf of the defendants, and being then and there duly 
sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: ! 

That he is a taxicab o])erator; that the cab involved in 


this accident was owned jointly by the witness and man 
named Rosser; that the witness himself was driving a cab 
on that date; that the accident occurred about t^n feet north 
of the entrance of the Bureau of Engraving aiid Printing; 
that the witness did not make anv effort to turii in between 


the two push carts; the traffic on that morning was very 
lieavy, two lanes of traffic; that there was a policeman and 
the policeman witnessed the accident; witness flrst observed 
Mr. Callas at right end of push cart between two of them; 
witness was about three feet from Callas when Callas 
started to move; that he backed out toward t|ie middle of 
the street; backed east; that the right front fender of cab 
struck Callas; shoved him in between the fenc^er and push 
cart; witness stopped, Callas wedged between j right fender 
and wheel of push cart did not go over two 6r three feet 
after collision occurred; police put Callas in bab and wit¬ 
ness took him to hospital; witness helped to put Callas in 
car; Charahus did not help to put Callas in cat^; that officer 
Burns and witness put Callas in cab and they took him to 
Emergency Hospital; at the time of the accident Witness 
was not a stockholder in the Independent Tax^ Owners As¬ 
sociation and never was such stockholder; that he made ap¬ 
plication for membership but did not receive a certificate 
of membership and never did; that the cab ,kvas licensed 
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in the, name of witness; Mr. Rosser drove the cab 
46 at night; that each of them kept what they made 
and the upkeep of the cab was paid for between the 
two of them; that the ])usli cart was not upset; l)Ut some t'riiit 
was knocked off; three or four apples and oranges; was not 
forced up in, the air and over on top of Mr. Callas; that 
the cab did no>t hit the cart; Mr. Callas was not forced into 
the cart behind his; at the time of the accident, Callas was 
hollering some kind of Greek and witness did not under¬ 
stand him. 


On cross-examination, witness testified: 


Witness testified that after he became a member, cab was 
painted with colors described; officer Burns and witness 
placed Callas in cab and took him to Emergency Hospital; 
that they arrived at the hospital in about ten minutes; he 
and the officer went to #4 Precinct and made a i-eport; that 
they stayed in the hospital about 45 to 55 minutes; when 
witness first saw Callas he had just taken a step; he did 


not think that he was on the curb when he started to back 
and said that there must have been a mistake of the record 
toward his testimony given in May 1932; witness had not 
gone over the testimony with Mr. Smith; had not talked 
with him about that particular point; that his testimony was 
correct as to what actually occurred as given in the testi- 
monv of 1932i; that Callas was four or five feet awav from 
him when he ifirst saw Callas; that when he first saw him 
he could have; stopped; traffic was in front of him and there 
was a double line of traffic; does not remember the ques¬ 
tion and the answer read to him in 1932 record. 


On redirect examination, witness testified: 

47 That after applying for membership in the defend¬ 
ant corporation witness had his said cab painted in 
conformance with the said color scheme, that the emblem of 
the diamond was on the side with the lettering I. T. O. A. 
around it; that the trade name of “Diamond Cab Com¬ 
pany” was lettered on the side with the telephone number 
of defendant corporation “Potomac 6200”, and that wit¬ 
ness operated said cab as one of the fleet of cabs carrying 
the colors of said defendant corporation, and was so oj)- 
erating it at the time of the accident in question. That wit¬ 
ness had been driving the cab in question under the colors 
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of the defendant corporation since about Feljruary, 1926, 
when he made his application for membershi]i 

That he did not remember, the name of pajssenger who 
was in his cab but made a report of the nan^e which was 
lost in the police record and every effort had l')een made to 
locate this witness. I 


48 On further cross examination, witness testified as 
follows: 


That the brakes were in good condition; doe|s not remem¬ 
ber what he testified about weather on that particular oc- 

. ■‘i 

casion. 

Thereupon George Simons was called as i| witness for 
and on behalf of the defendants, and being fir it duly sworn 
by the Clerk of the Court, assumed the witness stand and, 
upon examination, testified as follows: 

That he is connected as an assistant with counsel for the 
defendants; that he was walking across the park toward 
Mr. Smithes office the afternoon before, at the close of 
Court and saw Mr. Callas on the west side of the court; to 
the right in relation to the fountain; that he was walking 
toward Fifth Street with a lady; that he whs carrying a 
crutch under his arm; that he limped very lijttle if at all; 
could not say how fast Callas was walking; witness was 
talking to a gentleman for a few minutes and he Callas, 
was up to the next corner and that during that time he, 
Callas, did not use crutch to walk with. j 


Tliereupon William Taylor Moreland wai=| called as a 
witness for and on behalf of the defendant^, and having- 
been previously duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

That he was connected with the office of counsel for the 
defendants; that he was walking down the cprridor in the 
court house the afternoon before; that he saW Callas cross¬ 
ing from the east to the west curb just north of F 
49 Street; that he had crutch under his aym; holding it 
up, crutch was at least six inches off thk ground; had 
no limp at all that he watched him when he crossed from 
one curb to another. 
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Tliemipon Police Officer H. H. Thompson was called 
as a witness for and on behalf of the Plaintiff, and being- 
first duly sworn bv the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follows: 

That he is a member of the Metropolitan Police Force 
and that he was connected with #4 Precinct which included 
the territory in southwest Washington at 14th Street Iving- 
near the Bureau of Printing and Engraving; that he had 
a record with him of the Patrol Signal System Book; 

Thereupon, the following occurred: 

Gardiner: I expect to show by that Patrol Signal Sys¬ 
tem Book that Office- Burns was at the Station House Patrol 
Signal System Box—at Fourteenth and B Streets, a block 
and a half from where the accident happened, and accord¬ 
ing to the records it happened at eight o’clock in the morn¬ 
ing—he called first at seven-twenty and then repoi-ted 
liirough that box at eight o’clock, eight o’clock in the 
morning, which shows that he was a block and a half 
away from the accident. 

The Court: What time was the accident? 

Mr. Gardiner: He said it happened two or three minutes 
to eight o’clock, and he went right from there to Emergency 
Hospital, and he was at Emergency Hospital at eight-ten, 
and, of course, I cannot take the stand myself-^ 

The Court (interposing): I think I will admit it. 

Mr. Smith: Just a moment, your Honor. There was cer¬ 
tainly no foundation laid for this. 

50 The Court: It is his own testimony. 

Mr. Smith: But he was never asked a question that 
would justify this. 

The Court ;(interposing): Well, I will say, supposing it is 
true, it does not prove it. 

Mr. Smith: This is not a record required to be kept by 
law. 

Mr. Gardiner: No, no. 

Mr. Smith: It is required to be kept by police manual. 

The Court: I will admit it. 

Mr. Smith: And I may have an exception? 

The Court: Yes. 

(Counsel for the respective parties resumed their places 
at the trial table and the following occurred within the hear¬ 
ing of the jury.) 
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51 Counsel for plaintiff then offered in evidence the 
following’ extracts from the Police Mannjal in force 
at the time of the accident, promulgated by tl:(e Commis¬ 
sioners of the District of Columbia, for the j^overnment 
of the police force, and certified as required by law; the 
same being duly admitted in evidence by the court, to wit: 

I 

Chap. 8, E. Privates—Patrol Signal Syfetem. 

I 

I 

Sec. 1. Privates assigned to duty with the patrol signal 


system shall perform active duty during such hours as may 
be directed by the Major and Superintendent. 

Sec. 2. They shall, upon going off duty, report to the 
officer relieving them the condition of the patrol signal sys¬ 
tem, which report shall be entered over the signatures of 
both officers in the patrol system call book. 

Sec. 3. They shall, upon going off duty, report to the 


officer relieving them the number of prisoners| confined in 
the station, together with any details of importance con¬ 
cerning such prisoners, and shall invite the attention of 


such relieving officer to any unfinished busineirfs or to any 
matters which, in their judgment, should be rjnade known 


to such relieving officer. | 

Sec. 4. They shall carefully and accurately! enter upon 
the records opposite the name of each officer Ion duty the 
exact time such officer communicates with thei station and 
the number of the box through which he commjunicates. 

Sec. 5. Whenever any officer who is requi|'ed to com¬ 
municate with the station at designated periods fails to so 
communicate at the s))ecified time, the patrol s^ignal officer 
shall enter the time of his call in red ink and $hall call the 
attention of the Sergeant to the dereliction. | 

Sec. 6. They shall not make nor permit to l^e made, any 
erasure of any entry or record on the patroi signal call 
book. Should correction be necessarv, thev shall draw a 
red ink line through the original entry and eijiter the cor¬ 
rection underneath, placing their initials oppdsite the cor¬ 
rected entry. i 

I 

Chaj). 16. Correspondence—Eecords, Forms, etc. 

I 

Sec. 13. Precinct Commanders shall Maintain at Their 
Respective Stations the Following Records, j 
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11. Patrol Signal Book: In which shall be recorded all 
the data required under the head of Patrol Signal System 
and Motor Patrol Service. 

Bv Mr. Gardiner: 

52 Q. You have identified this book? A. Yes. 

Mr. Gardiner: I believe this part should go to the .iury, 
the manner in which it is kept, showing that they are kept 
bv law- 

Mr. Smith:' They are not required to be kept by law but 
by police manuals. 

The Court: I have admitted the regulation. 

Mr. Gardiner: Did you say that I might read them? 

The Court: Yes. 

Mr. Smith: Over my objection and exception? 

The Court: Certainlv. 

» 

Whereupon the following occurred: 

By Mr. Smith: 

Q. Who kept that record? A. An Officer named Downes. 
He is retired. 

Q. You say he is dead? A. Retired. 

53 Q. Retired? A. Yes. 

Q. He was in charge of it that day that these en¬ 
tries were made? A. JYes. 

Q. And they are in his handwriting? A. Yes, sir. 

The Court: Is there anything further? 

Mr. Smith: I think that is plenty. 

The Court: Put your question. What is it? 

Bv Mr. Gardiner: 

Q. What time in the morning does that record show that 
Office- Joseph Burns called at the station house? 

Mr. Smith': I think Officer Downes is the man to testify. 
The Court: What? 

Mr. Smith: I think Officer Downes is the man to testifv, 
or whoever made this record. 

Bv the Court: 

Q. Do you know that handwriting, Mr. Officer, to be the 
handwriting of the officer you spoke of ? A. That was taken 
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from the handwriting—I am pretty sure it is his hand¬ 
writing; yes, that is his handwriting. 

Q. What was his position there at the tjime? A. His 
position was patrol system service; that is td take calls at 
the switchboard. j 

Q. Was it his duty to take those calls an^ record them 
in the book! A. The calls and record them,! yes, sir. 

The Court: Have you any further questio'ns! 

Mr. Gardiner: I want to question him onithe—I believe 
the book is good evidence; I do not know j whether your 
Honor has ruled on that; I have to—do you rule 
54 that the man who actually made the Entries have to 
come here? 

Tlie Court: I have not ruled on anything yet. I think 
you should develop such circumstances a^ you want a 
ruling on. | 

Mr. Gardiner: I asked what the books s|iow to be the 
status of those calls- j 

The Court (interposing): The question is gbout the mak¬ 
ing of the record first. Let us get that i straight, Mr. 
Gardiner. I 

Mr. Gardiner: Well, I was going upon tjie theory’ that 
this was a book required to be kept by law; that it was an 
official record kept in a Police Station, and that it was a 
public record and that it proved itself; that the handwrit¬ 
ing of the clerk or the person making the entries, the Pre¬ 
cinct Sergeant or what not, whoever might ijt be that made 
it in that book was not necessary and that Ithe book itself 
was a record kept, and the oath the policerden take is suf¬ 
ficient security for its accurateness. ! 

•' I 

The Court: I do not know about that. 

Mr. Gardiner: Well, I have got, I brought Jones on Evi¬ 
dence here and he is a standard authority. 

The Court: Let us get all the facts of it prst. 

By the Court: 

Q. How do you know that to be Mr. Donnes, Sergeant 
Downes- A. (Interposing.) Private Dc^wnes. 

Q. Handwriting? A. Yes, sir. 

Q. You know it to be his? A. Yes. | 

Q. And at that time he was, it was his duiy to take these 
calls? A. Yes. i 
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Q. And record them in this book in accordance with the 
regulations? A. Yes, sir. 

Q. And you know that to be the book which is kept 

55 for that purpose? A. Yes, sir. This is the book. 

The Court: I think I will admit it. 

Mr. Smith: I would like to make my records straight. I 
am objecting first on the ground that it is not a record re¬ 
quired to be kept by law and, by weight of that fact, it is 
not admissible in evidence and cannot prove its contents by 
itself; 

Secondly, I am objecting to its introduction on the ground 
that the proper method of proving this record is by proving 
it bv the man who made it who is available and could be 
gotten here to so testify. 

The Court: Very well. 

Mr. Smith: Your Honor will allow me an exception? 

The Court: Yes. 

#«****# 

That the book showed that Officer Burns made his first 
call to the station house on the morning of April 9, 1927, at 
7:27 a. m. second call was from the patrol box #52, located 
at Fourteenth and B Streets, at eight o ’clock. 

56 This witness further testified that the entrance to 
the Bureau of Engraving and Printing, where the 

accident occurred, was between ‘‘C” and ‘0)” Streets, 
S. W.: that the block from ^‘B” street, where the patrol 
signal box was located that the records showed Officer 
Burns called from at eight o’clock on the morning of the 
accident, to street was a long block, and the distance 
from the place of accident to the said patrol signal box 
was a good block and a half. 

On cross-examination: 

Witness testified that that was the only record made and 
that was made from telephone calls; that the Officer Burns 
was at the Station House at 9 o’clock. 

Whereupon, the following occurred: 

Mr. Gardiner: That is the plaintiff’s case. 

Motion for Directed Verdict (Renewed). 

Mr. Smith: Your honor, for the purposes of record, I am 
renewing my motions made at the close of the plaintiff’s 
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case to direct a verdict as to the defendant, Independent 
Taxi Owners’ Association, Incorporated, and to direct a 
verdict- 

The Court (interposing): Will counsel step 1[o the Bench, 
please ? 

(Counsel for the respective parties left their places at 
the trial table and approached the Bench whei^e the follow¬ 
ing Colloquy was had between the Courlj and counsel 
57 out of the hearing of the jury:) j 

The Court: I wondered why certain questicpns have not 
been asked these witnesses which, so far, lijive not been 
asked and I am thinking of the propriety of nj}’ calling the 
witnesses and asking some questions myself to get the’ 
records cleared up on points as to which thetre might be 
some doubt. | 

Are you relying on this doctrine of joint enterprise? 

Mr. Gardiner: To a certain extent, yes. 

The Court: To what extent. 

Mr. Gardiner: It is not only a joint enterpilse; 1 am re¬ 
lying more upon the decision of the (’ourt of Appeals which 
says I am entitled to go to the jury. 

The Court: That is on the theory of this presumption. 

Mr. Gardiner: On the theory of this presutaption as to 
the cab, the color scheme and the name on the cab door. 

The Court: Why I asked you if you are relyjng upon this 
doctrine of joint enterprise is because if yoT|i are I want 
from the lips of witnesses to testify here to g^scertain just 
what control, if anv, the Taxicab Association had over the 
automobile, this particular automobile at that time. 

Mr. Smith: That is a matter for the plaintiff’s case, not 
mine. 

The Court: Both of you seem to be a little hesitant about 
touching on that and yet that is the very crust of the case, I 
think. 

Mr. Smith: My position is this: I am not supposed to, nor 
is it my duty, to prove the plaintiff’s case. It is up to him. 
If he is relying on certain things it is his dbty to prove 
them. 

The Court: I know, but still if you take the position that 
there is nothing to show joint enterprise, certainly if you 
can show that the Taxicab Association had no right to di¬ 
rect where this car should go or how it should ibe run- 
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Mr. Smith (interposing): Mr. Davis has testified 

58 distinctly that thev had no control over it. 

The Court: Not this particular cab. Pie just testi¬ 
fied generally. 

Mr. Smith: I asked him about this specific cab. 

The Court: You did? 

Mr. Gardiner: I do not recollect that. 

Mr. Smith: I asked specifically about Schou and I asked 
the general question. 

The Court: I will ask a few questions myself. 

Mr. Smith: I asked him at the close the general question: 
Does that apply to the particular cab involved in this case 
which Mr. Schou was charged with driving and he said 
‘‘Yes’’. 

(For purposes of clarity in reading this record the Ke- 
porter notes at this point that later, during a lull in the 
proceedings, he referred to the Original Shorthand notes 

made bv him in this case and found the testimony to which 

^ • 

Mr. Smith referred and read the same to the Coui*t and to 
Mr. Gardiner in the presence of Mr. Smith, but out of the 
hearing of the jury.) 

The Court: At any rate, I am not going to have any doubt 
about it. What evidence there is on it, I am going to get. 

Mr. Gardiner: The point is I am relying to a great extent 
on this: Schou testified he had applied for membership in 
the Association and he was driving this. That is my posi¬ 
tion. You have a charter here. 

The Court: I think the Court is interested in getting at 
the real facts and I am going to get at them in my own way. 
If neither counsel sees fit to do it I will do it mvself. 

Mr. Gardiner: I do not know how to do it without going 
into their camp. 

The Court: I know how to do it. Call Mr. Davis. 

59 Mr. Smith: I do not think he is here. He had an 
appointment with the Public Utilities Commission 

at two o’clock. 

The Court :l See if you can get this. Call Mr. Schou. 
Mr. Schou come around. 

You get Mr. Davis. 

Mr. Smith: Of course, I except to the opening of the 
case. 

The Court: Yes. 


JAMES CALLAS. 


43 


(Counsel for the respective parties thereuplon resumed 
their places at the trial table and the following occurred 
within the hearing of the .iury.) I 

I 

Whereupon, over the objection and exceptioji of counsel 
for defendant, Harry J. Schou was recalled l:^y the Court 
upon his own motion. | 

Mr. Schou testified that he purchased the chb in Febru¬ 
ary with his own money; that he and his partner paid 
$25.00 a week for the purchase price; that eacjh owner op¬ 
erated the cab 12 hours a day; nothing gover^icd them as 
to where they should go; they went where they joleased; w’as 
not under the control of the Association; on the day of the 
accident had no direction of aiw kind from thq Association 
as to where tliey should go and what they shduld do; that 
the Association had no authority or assumed afny authority 
to direct the wav thev should run their cab; asjiociation had 
nothing to do with the repair of the cab; indivjidual owners 
paid that; had nothing to do with the pasiiengers they 
should take or what part of the city they should go or work 
in or what calls they should make; they had 4 right to re¬ 
fuse calls if the person who was passenger ^fas drunk or 
otherwise not fit to i*ide; that they would receive calls from 
the Association through a ’phone box if cabs were called 
for; that call was relayed to first man on hacjv stand; that 
he used his own discretion as to whether th^y should go 
or not; Association had nothing to do •^vith whether 
60 they should sell their cab or not; had |othing to do 
with the financial features in any way cc^nnected with 
the cab; did not make any accounting to th(^ Association 
of their receipts or passengers; did not pay ally percentage 
of receipts or profits; and did not make any report to them 
about it. ! 

I 

Thereupon the court of its own motion reca|lled Hairy C. 
Davis who testified as follows: I 

I 

j 

That the Association had never owned or oij)erated a tax¬ 
icab and that in April, 1927, it did not own ol* operate any 
taxicab or have any property rights in any taxicab or put 
any money into the purchase of any cab, or any of the so- 
called members’ cuIds; Association never sold, or never 
owned any or never bought any cabs, witness knew Mr. 
Schou at the time of the accident, the Association had no 
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ownership interest in the cab which he was operating; that 
the Association never had any garage where the cabs of 
the members were kept; that — the owners of the cab turned 
their cabs over to the driver it was their privilege to take 
the car anywhere they wanted to; park it anywhere they 
wanted to; if they parked it for a week the Association 
had nothing whatever to say about it, and had nothing to 
do with the repair of the cabs; did not have anything to 
do with directing an owner or operato/ of a cab as to what 
time he should be out with cab or as to what stand if any 
he should go to. That in April, 1927, no record was made 
whatever of who drove the cab outside of the individual 
owner; that in April, 1927, they maintained an office; that 
there was no one in it outside of two tele])lione o])erators 
on one shift for the purpose of dispatching calls for cabs; 
the operator rang the nearest box to the ])lace from wliei-e 
the call came from; all we had was the number of the cab 
of the operator’s record; all operators had a record 

61 of cab number; in those days the Diamond Cab was 
not listed in the telephone book and those calls were 

most frequently sent to the Diamond Cab and ^Messenger 
Service. 

Thereupon'the defendant, Harry J. Schou, was recalled 
by defendant’s counsel and again placed on stand. 

Harrv J. Schou testified as follows: 

That upon arriving at Emergency Hospital, Officer Burns 
called his station from the hospital, told the man in charge 
of the records to mark Burns in, that he was on an emer¬ 
gency case and would be back to station as soon as possible; 
that was done two or three minutes after arriving to the 
hospital; witness arrived at hospital about 8:10 a. m. 

Thereupon the prayers were submitted to the Court by 
counsel for the respective parties. 

Defendants’ prayers #4 and #5 are attached hereto 
as defendants’ exhibits ^‘C’’ and ‘‘D'’. 

62 The Court’s Charge to the Jury. 

The Court: Members of the jury: I think you understand 
the difference in the duties of the Judge and the jury in the 
trial of a case. As you know, it is the duty of the Judge to 
preside at the trial of the case, supervise its orderly conduct. 


JAMES CALLAS. 


45 


rule upon the admission of evidence and decide all ques¬ 
tions of law and, finally, to instruct the jury a$ to the par¬ 
ticular rules of law which are applicable to the case which 
thev are trviim*. 

It is the duty of the jury to accept the law ^s the Judge 
gives it and to apply it to the case. ! 

I am sure vou will do that. | 

V I 

Now, on the other hand, it is the duty and within the sole 
province of the jury to decide such issues of fact as the 
Judge submits to them for their determination. 

There arc certain issues of fact in this cast which vou 
must determine. As to those you are the sole judge and the 
Court will not interfere with vour exercise of that function 
which the law imposes upon you. 

Now, as to this case: 

The plaintiff, Callas, by his declaration, alleges in sub¬ 
stance that tlie individual defendant, Harry J.| Schou, and 
the corporate defendant, Independent Taxi 0\fners’ Asso¬ 
ciation, Incorporated, were jointly negligent i^ the opera¬ 
tion of the taxicab by whicli he was injured in th 2 |,t they failed 
to keep a proper lookout and to keep the taxicab under the 
proper control and in that they negligently paused it to 
collide with and strike a pushcart parked alon^ the curb at 
Fourteenth Street, causing the pushcart to. stride Callas and 
to injure him in the way he has alleged. 

Now, the Taxicab Association, by its plea, sa}^ 
not maintain or operate that taxicab. In substance, it says 
it had nothing whatever to do with maintaining j^r operating 
that taxicab upon the streets of the City of iVVashington, 
and Mr. Schou says that the Taxicab Association did not 
operate the taxicab and he was not operating it for the 
Association and denies that he was guilty o;: any negli¬ 
gence, and says that the plaintiff, Callas, was injured by 
reason of his own negligence and not by reason of 
Go any negligence in the operation of the taxicab. 

But now, at the outset, that presents this primary 
issue of fact for you to determine: 

Was the taxicab at the time of this accident being negli¬ 
gently operated in any one of these several ways alleged, 
namely; 

Did Schou, the driver, fail to keep a prope^^ lookout, or 
did he fail to have his taxicab under propeii control, or 
did he negligently operate it in a manner whiph caused it 


s that it did 
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to collide with this pushcart, resulting finally in the injury 
to Callas? 

That is the issue which you meet upon the threshold of 
this case. 

In other words, were the injuries to Callas the result of 
negligence in the operation of the taxicab? For the mere 
fact that he was injured, that there was an accident, is not 
of itself evidence of negligence; is not of itself a situation 
which creates a legal liability upon others to pay for the 
injuries which may have been sustained. Injuries happen 
in many ways, some without any fault on the part of any 
person; they are purely accidents, mischances, unfortunate 
affairs. But i.s is only when that accident causes injury 
to another and has been brought about through the negli¬ 
gence of a person that one who is injured has any rightful 
claim for damages on account of those injuries. 

So you must take the facts, the facts bearing upon this 
question as 'to negligence and determine the case and be¬ 
cause Callas is the plaintiff here, he is the one who is mak¬ 
ing the claim, he is the one who is alleging negligence, the 
burden is upon him, as it is in all cases of this sort, to 
prove negligence, the negligence alleged by a fair prepon¬ 
derance of all the evidence. 

Now, I will not comment upon the various aspects of the 
evidence one way or the other. You will take it and in 
order to determine where the fair preponderance of the 
evidence lies upon this issue of fact as to negligence, in a 
mental way, segregate all that which in your judgment in 
any wise has a tendency to support the allegations of the 
plaintiff that there was negligence and, having done 
64 that, in the same way pick out of the case all that 
evidence which you think in anv vfise has a tendency 
to refute that claim and to support the contention of the 
defendants that the automobile was not operated negli¬ 
gently and, having done that, weigh in the scales of your 
judgment and reason the evidence pro and con upon that 
question and determine where the balance is. If it is in 
favor of the defendant, that is, if it seems more strong, 
more weighty, that the car \vas not operated negligently 
then, of course, your verdict should be in favor of the de¬ 
fendants, or, if it is reasonably balanced, if there seems 
to be no appreciable difference in the weight to be given 
all the evidence pro and eon, your verdict should be in 
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favor of the defendant because there you wbuld have an 
honest doubt as to where the weight of the Evidence does 
lie, entertaining that honest doubt, not bein^ able to say 
that it preponderates the one way or another. It cannot 
be said that it does preponderate in favor ol‘ the plaintiff 
and, hence, vour verdict should be in favor 6 ^ the defend- 
ant. But if, balancing it, weighing it in thi way I have 
suggested, it seems to preponderate in favor of the plain¬ 
tiff, it seems more strongly to support his Allegations of 
negligence, it appeals more strongly to your reason and 
judgment as to the real truth of the matter, then you can 
honestly say that the evidence does fairly preponderate 
in favor of the plaintiff and that, as to this issue of negli¬ 
gence, he has established it as the law requires. 

Now, if you do find that the allegations of negligence 
have been established, that is, that this injury occurred by 
reason ol* tlie negligent operation of the car in one or more 
of the ways alleged in the declaration, then |at least there 
must be a verdict in favor of the plaintiff ‘ 4 s against the 
defendant Schou. If, however, you should resolve this 
question of negligence in favor of the defendant, if you 
should determine that Callas had not established negli¬ 
gence by a fair preponderance of the evidence, then that 
will end the case; vou need go no further and vour verdict 
will be in favor of the defendant. 

65 If, however, as I have said, you should determine 
that issue in favor of Callas, if vou shduld find negli- 
gence in the operation of the cab, then youii verdict must 
necessarily be against the defendant, Schou, jand you must 
go on in the further inquiries to determine whether it 
should also be against the defendant, the Ind(>pendent Taxi 
Owners ’ Association. j 

Now, a great deal has been said about tljat feature of 
the case. Considerable evidence bears upoh it, one way 
or another. I have given counsel unlimited | time, that is, 
as much time as they have apparently needpd, to discuss 
the question fully. Let us see if I can briefly summarize 
what their contentions are in that respect: ! 

Mr. Gardiner, in behalf of the plaintiff, sa\^s that the As¬ 
sociation is liable along with Schou because,! by reason of 
the nature of their business, their relationship with the 
operation of the taxicab, they were engaged in what in 
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law was commonly referred to as a joint enterprise or a 
joint adventure. 

Now, what is a joint enterprise? Is is this: 

Where two or more persons, and that, of course, would 
include corporations, unite to prosecute a common pur¬ 
pose under such circumstances as that which has authority 
to act over both or all in respect to the control of the means 
or agencies employed to execute that particular purpose, 
the negligence of one in the operation or management 
thereof will, as a matter of law, be imjiuted to both or to 
all as the case may be. 

Now, what does that mean as to this case? 

It presents for your determination this question: 

Was the Association engaged in the operation of the taxi¬ 
cabs of its members or, to bring it down to this particular 
case, was tlie Association engaged with the defendant, 
Schou, in the operation of the taxicab which was involved 
in the accident to Callas? 

Bearing upon that question, the charter, the original 
charter, of the Association was introduced, which shows 
that it was taken out for the purpose of operating a taxi¬ 
cab business and there is evidence tending to prove 
66 that at the time of this accident it was operating- 
under that charter. I do not say it was, but I say 
there is some evidence tending to prove that. Whether it 
was is for you to determine. And that this taxicab was 
one bearing the color scheme and the name, the trade name, 
of the Association from which you have a right to presume 
that, at that time, it was in the custody of the Taxicab, 
of the Association, and engaged in its business. 

Now, that is a presumption, merely. You have a right 
to presume it from those facts. You are not compelled to. 
Standing alone, it is sufficient evidence to support that 
inference or presumption on your part. 

Now, Mr. Gardiner contends that with those facts, and 
there are others which he has detailed and which I won’t 
take up the time now to go into again, it shows that this 
Association, with Schou as its associate, its member, was 
associated, with the Taxicab Association, in the operation 
of this taxicab upon the streets in the City of Washington 
and was so' engaged at the time of this accident. 

Now, on the other hand, it is contended that the Taxicab 
Association never owned or maintained or operated a 
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single cab in the City of Washington; that i^otwithstand- 
ing its original charter gave it the right to do so, it never 
exercised that right and later abandoned that chai-ter and 
took up another one, relinquishing even that right which 
it had under the first charter; that the most Jt did was to 
render service to taxicab owners who had l^een licensed 
by it to use its color scheme and name; tha^ service con¬ 
sisting of a central telephone call system and the dissemi¬ 
nation of those calls to various stands which | it had main¬ 
tained and established with telei)hones; that tihe individual 
members of the Association themselves werii the owners 
of the cabs which they operated; that the llaxicab Asso¬ 
ciation had nothing whatever to do with the purchase of 
those cabs, with the repair of them, with the maintenance 
of them or with the running of them On the streets 
67 of Washington in the actual business iof conveying 
people back and forth over the streets, | and that this 
was tho relationship which existed between ^chou and the 
Association. 

Well, now, you take all the evidence, pro 4nd con, upon 
that question and determine from it whethei] or not there 
was sucli a community of purpose between Schou and the 
Independent Taxi Owners’ Association as constitute a 
.ioint enterprise as I have defined that term ^o you. 

Was the Association actually engaged v^ith Schou in 
the operation of that taxicab upon the streets of the city? 

Did it have a common interest, a common purpose, along 
with Schou in the operation of that taxical^? 

Did it have any control or any right in the j actual opera¬ 
tion of the cab upon the streets? I 

Did it have an equal right, with Schou, to j^ay when that 
car should go upon the street, whether it shoijild go here or 
there, who it should carry, what hours it should operate, 
the stands it should go to, what passengers ij should take? 
Or, when it should stop work? If it did no|: have any of 
those rights of management and control whidh Schou him¬ 
self exercised, Schou and his partner exercised in the han¬ 
dling of that management of that taxicab. i 

These are questions you will have to determine. 

If you determine that by a fair preponderance of the 
evidence, that there was this community of interest, this 
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common purpose, and this common right of management 
and control between Schou and the taxicab company over 
this taxicab at the time this accident occurred, then you 
will resolve that issue in favor of the plaintiff and your 
verdict will be, in that case, against both Schou and the 
association, but if, weighing the evidence on that question 
in the manner ! have suggested evidence should be weighed, 
you determine that it preponderates in favor of the con¬ 
tention that they were not jointly engaged in this enter¬ 
prise, then your verdict would be in favor of the 
G8 defendant, the Independent Taxi Owners Associa¬ 
tion, or if, upon that question, you entertain an 
honest doubt as to whether the preponderance of the evi¬ 
dence does lie there or not, then your verdict will be in 
favor of the association because it does not prepondei-ate 
in favor of Callus. 

Xow, in this case, as in all cases, you must determine 
issues of fact solelv on the evidence which vou get here 
in the court room. 

A great deal of the evidence, of course, comes from the 
list of witnesses; some comes from papers and other 
sources. A great deal of it from the list of sworn wit¬ 
nesses here on the stand who face vou here together. 

You, of course, as to any witness, you are not bound to 
take his evidence as true, as its face value, but on the con- 

Irarv it is vour dutv to scrutinize the testimonv of 

» » • « 

every witness very carefully and to determine just what 
value it has and that value is only determined from the 
truth of that witness’s testimony. It is the truth which 
you are seeking. It is, of course, only the truth that you 
are seeking. As to everv vntness vou will consider what, 
if any, interest he may have in the case or its outcome; 
how it will affect him. And, if so, has it influenced his 
testimonv? Has it influenced him in coloring his testimonv 
or perverting the truth in any way? 

Then, too, you will consider as to each particular witness 
the opportunity that witness may have had to know the 
facts and the intellectual capacity he may have possessed 
to have accurately recorded those facts in his mind and 
accurately portrayed them to you on the stand. 

A good many witnesses, perfectly honest, may be con¬ 
fused on the stand as to what thev sav or rather what thev 

♦ ♦ * 

saw or heard. i 
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Of course you will also consider what, if any, interest 
or connection a witness may have to the parties to the suit, 
whether that in anv wise mav influence the^’ testimony, 
and, finally, the real character of the witness himself, 
whether he is an honest man or whether she is an honest 
woman, intent upon telling- you the truth as best he or 
she can. 

69 All, those things you will consider ai|d comparing 
the testimony of each witness with that of all the 
other testimony in the case. In this wise y(j)u get at the 
real truth of tho case, and that is what you aire seeking. 

Now, give to each witness, the testimony of jeach witness, 
that weight and only that weight which, after a thorough 
scrutiny on your part, you believe it is entitled to; no more 
and no less. 

If, of course, you should find that a witness^ has wilfully 
testified falsely about some material facts about which he 
or she could not be mistaken, then you are at liberty to 
disregard all that testimony on the theory fhat if delib¬ 
erately false in one thing, false in all, but n(|t necessarily 
so. It is left to your good judgment. Accept such part 
as you think is true but reject that part which you think 
is false. 

Now, I am sure many of you have served as jurors be¬ 
fore, and even those who have not must realize that in a 
case of this sort, as well as in any case wlnhher civil or 
criminal, a jury must not allow their considerations of the 
evidence or their conclusions to be in any wjse influenced 
by sympathy or prejudice for or against one| or the other 
party to the case. These emotional influencjes should be 
altogether discarded and your conclusions^ should be 
reached purely through a mental process of e3:amining and 
weighing the evidence. 

Any verdict which is influenced by feelings | of sympathy 
for one person or prejudice toward anotherj is a verdict 
which has been reached contrary to the solemfi oath which 
a juror takes to decide the case solely upon | the evidence 
in the case and the law as he receives it from j the Judge. 

Now, I am sure you will bear in mind wha| I have said 
in trying to be helpful to you in this case, j I may sum¬ 
marize it briefly: j 

Begin with this question: | 
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Did Callus receive his injury by I’eason of the negligent 
operation of the automobile? 

70 If you find that the evidence fairly preponderates 
in his favor on that question, then go on to the other 

question, but if not, then your verdict will be for both of 
the defendants. 

If so, your verdict will necessarily be as against Schou, 
the defendant Schou. You will be obliged then to go and 
detei-mine the relationship of the corporation defendant to 
this cab and to Schou, and the operation of the cab, and 
determine whether they were engaged in a joint enterprise. 

If, after your examination of the evidence on that ques¬ 
tion, you determine that a fair preponderance of it does 
support that proposition, then your verdict will be against 
both the defendants. If not, your verdict will be in favor 
of the taxicab association. 

Now, if you should find against one or both of the de¬ 
fendants, you will have to go on to determine what amount 
of money you' shall award to the plaintiff for the injuries 
which he has ’ sustained. There is no standard bv which 
that can be gauged. The rule is simply this: that you will 
award such an amount as will fairly and reasonably com¬ 
pensate him for the injuries he suffered. That will include 
pain and suffering he may have endured, the physical in¬ 
capacity he suffered while in the hospital and the physical 
incapacity which he may suffer such as has flowed from 
this and which he may suffer if he has sustained a perma¬ 
nent injury in his leg. As to that you will be fair and 
reasonable. Do not be liberal on the one hand or penurious 
on the other. You will trv to strike a measure which vou 

ft ft 

conscientiously feel is fair and reasonable, compensation 
for such injury. 

I think that is all. 

Mr. Gardiner: I would like to have vour Honor instruct 
on the last clear chance doctrine. It is of moment, I believe. 

The Court: I know, but I do not think that can apply 
to this case, Mr. Gardiner. I considered that carefullv 
while you were arg-uing the case. Upon your theory of the 
case, it is not applicable. 

71 Mr. Gardiner; Huh? 

The Court: And, upon the theory, I mean upon the 
theory of the case presented by your own proof and con- 
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tention that he struck the pushcart, that tlie automobile 
struck the pushcart while Callus was in between the two 
cars, it would not be applicable; and, upon fliat theory of 
the case arising out of the evidence tending to show that 
he backed out into the pathway of the autoniobile, and the 
automobile was onlv four or five feet from iiim—I do not 
think that gives a fair ground for the application of the 
last clear chance doctrine. I won’t charge it. 

Mr. Gardiner: Your Honor will allow me an exception! 

The Court: Certainly. j 

Mr. Smith: Now, your Honor may it pleasfe, your Honor 
made, in your charge, comment on and referred to the pre¬ 
sumptions to be assumed, and assumed froni certain facts 
as the jury found them that way. Your I^onor did not 
give the reverse of that charge, a presum ^tion which I 
think should be given. j 

The Court: Well, I do not recall just whaf: I said, but I 
will clear up any possible doubt about it; | suppose you 
refer to that presumption which I said is to be indulged 
bv reason of the name on the taxicab and so forth. As I 
recall it, I said that this circumstance gives you the right to 
draw the inference that this cab at the tin|ie was in the 
custodv and on the business of the taxicab association. On 

*' I 

the other hand, there is testimony of Mr. Schou and of Mr. 
Davis which tends to show that the cab \yas not in the 
custody of or on the business of the taxicgb association. 
Now, it is for you to say whether their testimony outw^eighs 
the other testimony, whether, weighing the testimony pro 
and con on that question, whether the truth j of the matter 
lies on the one side or the other. The presuitiption such as 
I have said might arise from the name of th^. taxicab asso¬ 
ciation on this cab is not a conclusive presupiption at all; 
it is merely a thing that may be presumed f^’orn that state 
of facts, and if there is other evidence jwhich, in your 
72 judgment, offsets it, counteracts it, | outweighs it, 
why, then, of course, the presumptionj falls. 

Mr. Smith: Yes. Now, there is one otheii thing. Your 
Honor, as I read the definition of joint enterprise, it not 
only must be a mutual control in the operation and manage¬ 
ment of the enterprise, but it must be for mutual profit. 

The Court: Well, I think I have said abouj: all I want to 
sav on that. I 
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Mr. Smith: Your Honor will allow me an exception to 
that refusal? 

The Court: You may take the case. 

(At 12:30 o’clock the jurors started to leave the jury 
box.) 

The Court: Have you sat as jurors before? Is this your 
first case? 

(Some of the jurors indicated they had sat as jurors in 
other cases.) 

The Court: You understand you will have a foreman to 
preside over your sessions and then your verdict, accord¬ 
ing as you find the facts, will be either both defendants or 
in favor of both defendants, or against one defendant and 
in favor of the other defendant, and will be, as I say, for 
such an amount, if you should find in favor of the plaintiff, 
for such an amount as vou find to be due. 

I think enough of you have sat as jurors before to under¬ 
stand how vour verdict will be rendered. 

You mav take the case. 

•r 

(Thereupon'at 12:30 o’clock p. m. the jury retired to 
consider its verdict and at 1:35 o’clock p. m. returned, when 
the following occurred): 

The Clerk ofithe Court: Mr. Foreman, has the jury agreed 
on its verdict? 

The Foreman of the Jurv: We have. 

The Court: Do you find for the ])laintiff or the defendant ? 

The Foreman of the Jury: We find for the plaintiff. 

The Clerk of the Court: You find for the plaintiff 
against both defendants? 

The Foreman of the Jury: Against both defendants. 

The Clerk of the Court: In what amount? 

73 The Foreman of the Jury: Seven thousand dollars. 

(Thereupon! the instant hearing was concluded.) 

Thereupon verdict was rendered against both defendants 
in the sum of $7,000.00; that thereafter the defendants filed 
a motion for new trial which was argued before the trial 
court on January 23, 1934, and after argument the said mo¬ 
tion was overruled and exception duly noted and allowed 
to said rule. 
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Thereupon, the same date, judgment was di^ly entered on 
said verdict in favor of the plaintiff against tjhe defendant 
for the said sum of $7,000.00. I 

Thereafter, the defendants filed in the clerk’s office on 
the afternoon of February 16, 1934, the proposed bill of ex¬ 
ceptions herein and a supercedeas bond apprc^ved the same 
day for the purpose of perfecting the appeal herein. 

Thereafter, on February, 19, 1934, the plaintiff filed a 
written motion to dismiss the said appeal on the ground 
that the same was perfected out of time; that before the 
said motion could be acted upon by the Justice holding Mo¬ 
tion Court, counsel for the plaintiff was requested to meet 
counsel for defendants in the chambers of Justice Proctor, 
the Justice who presided at the tro^d of the I case, and, in 
response to that request counsel for plaintiff appeared in 
said chambers at the time fixed on February 21,1934. That 
after some discussion of the situation raised by plaintiff’s 
said motion to dismiss the said appeal, wherein the follow¬ 
ing facts were conceded as correct, to wit; that the said 
judgment was duly entered on Januar}^ 23, 1934, and 
74 appeared in the minute book and on [the jacket of 
the case on that date; that through inadvertence on 
the pai't of one of the assistant clerks the lentry on the 
docket in the clerk’s office showed the said| judgment on 
Januarv 24, 1934; that the entrv in said dbeket was an 
error; that counting from the date the judgment was actu¬ 
ally rendered and entered, January 23, 1934, the defend¬ 
ant ’s appeal had been perfected one day too Ute, but count¬ 
ing from the date as shown in the docket In the clerk’s 
office, January 24, 1934, the appeal was in tfme; that the 
counsel for the defendants counted the time fj'om the entry 
as shown in the said docket and was misled b;j^ that. 

Thereupon, on motion of counsel for the ejefendant, the 
said Justice Proctor ordered the minutes as showing the 
said judgment on January 23, 1934, to be changed to show 
the entry of said judgment on January 24, 1934, to the end 
that, the defendants shall not be prejudiced in their right to 
appeal by i*eason of said incorrect entry in the records of the 
court. The order directing the foregoing i having been 
passed on February 23, 1934. ! 

That the foregoing action was taken over]the objection 
of counsel for plaintiff, who thereupon duly excepted 
thereto. ! 
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75 The foregoing is the substance of all of the testi¬ 
mony bearing upon the exceptions herein reserved 
on behalf of the defendants. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make the same 
a part of the record herein, 'which is hereby ordered, so 
that the defendants may have their case reviewed on appeal, 
the defendants, by their attorney, move the court to sign and 
seal this, their bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions had been 
separately signed and sealed which motion is granted by 
the court; and thereupon the defendants tender this, their 
bill of exceptions, and request the court to sign and seal 
the same, which is accordingly done, now for then, this 19 
day of April, 1934, upon consent and approval of counsel 
for respective parties, and without examination by the court. 

JAMES M. PROCTOR, 

Justice. 

Approved: 

ALFRED D. SMITH, 

Attorney for Defendants, 

Columbian Building^ 

Wasliington, D. C. 

Satisfactory. 

JOHN U. GARDINER, 

Of Counsel for Plaintiff, 

Woodivard Building, 

Washington, D. C. 


76 DefendonVs Prayer No. 4. 

The jury are instructed that if they find from all the 
evidence that the defendant corporation is a voluntary or¬ 
ganization operated without profit for the mutual benefit 
of the members of said organization and that the said com¬ 
pany does not own or operate a taxicab business, but serves 
only as a method of promoting and serving the individual 
cab service, by its individual members for which service 
they pay a monthly due, which service is rendered by the 
Association in the nature of transmission of calls for de¬ 
sired taxicab service, the purpose is to afford means by 
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which persons engaged in rendering taxiealj service may 
obviate inimical methods for standardized raJtes, that each 
member owns his own cab equipment, collects and keeps 
without accounting all earnings, that the sai(^ membership 
fees and monthly dues are used in maintainii^g ofiBce equip¬ 
ment and the payment of salaries and office ejj:pense of tele¬ 
phone and other service, wages of employees land is not for 
pecuniary profit,—then in that event their \rerdict should 
be for this defendant. I 

I 

I 

Dcfendaiit^^ Prayer No. 5. | 

The jury are instructed as a matter of law that if they 
should find from all of the evidence that the | driver of the 
cab w’as placed suddenly in a position of ^eril without 
sufficient time, to consider all of the circumstances, the law 
does not require of him the same degree of cap and caution 
as it requires of a y)erson who has ample opportunity for 
the full exercise of his judgment and reasoning facilities. 

Tuttle v. Conn. Valiev St. Rv. Co., 239 i\Iass. 553. 

Defendant’s Exhibits ‘‘C” & ‘‘D|.” 

77 Certificate of Amendment of Independejnt Taxi 
Owners Association, Incorporate^. 

By the vote of the stockholders of said Corporation upon 
the amendment of the Certificate of Incorporation, made 
under the statutes of the State of Delaware, in that behalf. 

Independent Taxi Owners Association, a stock corpora¬ 
tion existing under the laws of the State of Delaware, herebv 
certifies as follows: 

First. That it appears by the duplicate certificate of E. R. 
Trammell and H. G. Iseli, the Judges, who were duly ap¬ 
pointed by the meeting of the stockholders of ^aid Corpora¬ 
tion, dulv called in accordance with the Bv-laws and held 
on the 12th day of January, A. D. 1928, to conduct the vote 
of the stockholders of the corporation for and against the 
proposed amendment to the Certificate of Incorporation; 
that the persons holding a majority of all of the common 
stock of this Company, there being no preferred stock out¬ 
standing, had voted in favor of the Amendment. 

Second. That attached hereto and marked! Exhibit A is 
a true copy of said Amendments to the Certificate of In¬ 
corporation as the same were adopted at tlje meeting of 
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the stockholders aforesaid, which amendments do not reduce 
the capital of the corporation. 

Third. That also attached hereto and marked Exhibit B 
is one of the duplicate Certificates made by said Judges of* 
the stockholders’ vote at said meeting, for and against said 
Amendment. 

Fourth. That the persons holding a majority of the com¬ 
mon stock of this Corporation, to-wit: eight shares 
78 of the total issue of eight shares of the common stock 
then outstanding, voted at said stockholders meeting 
in favor of said Amendment, there being no preferred stock 
issued or outstanding. 

In witness whereof. Independent Taxi Owners Associa¬ 
tion, Incorporated, has made under its corporate seal and 
the hand of Eugene R. Thorson, its President and the hand 
of Harry C. Davis, its Asst. Secretary, the foregoing Cer¬ 
tificate, and the President and Asst. Secretary have here¬ 
unto respectively set their hands and caused tlie coi-porate 
seal of said corporation to be hereunto affixed this 12th day 
of Januarv, A. D. 1928. 


[Seal of Independent Taxi Owners Association, Inc., 

Washington, D. C.] 


INDEPENDENT TAXI OWNERS ASSO¬ 
CIATION, INCORPORATED, 

By EUGENE R. THORSON, 

President, 


Attest: 

HARRY C. DAVIS, 

'Asst. Secrefarij. 

79 District of Columbia, 

City of Washington, ss: 


Be it remembered, That on this 12th day of January, A. 
D. 1928, I, Henry M. Fowler, a Notary Public for the Dis¬ 
trict of Columbia, do hereby certify that Eugene R. Thor¬ 
son, President of Independent Taxi Owners Association, In¬ 
corporated, personally known to me to be such, duly executed 
the foregoing Certificate before me and that the said Eugene 
R. Thorson, President aforesaid, duly acknowledged that 
the signatures of the said President and the said Asst. 
Secretary to said Certificate appended are in the handwrit¬ 
ing of the President and Asst. Secretary of said Corpora- 
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tion respectively, that the corporate seal to tlie said Certi¬ 
ficate affixed is the common and corporate I seal of said 
corporation and that the same was duly apxed by the 
authority of the stockholders of said Corporation. 

In witness whereof, I have hereunto set ^y hand and 
seal of office the day and year aforesaid. ! 

I 

[Seal of Henrv M. Fowler, Notary PublicJ Washington, 

D. C.] I 


HENRY M. FOWLER, 

Notary Public, 


Exhibit 


The amendment to the Certificate of Incorpioration of In¬ 
dependent Taxi Owners Association, Incorporated, a stock 
corporation existing under the Laws of the ^tate of Dela¬ 
ware by virtue of a Certificate of Incorpoi|ation, in con¬ 
formity with the provision of an Act of the General As¬ 
sembly of the State of Delaware, entitled, VAn Act Pro¬ 
viding a General Corporation Law” approved March 10th, 
1899, and the acts amendatory thereof and| supplemental 
thereto. | 

That the Certificate of Incorporation of said Corporation 
be so amended by decreasing its authorized capital stock, 
together with other things, that the followii^g be and con¬ 
stitute Paragraphs Third and Fourth, viz: i 

I 

Third: The nature of the business, and t[he objects and 
purposes proposed to be transacted, promotjed and carried 
on are to do anv or all of the things herein sdt forth as fullv 
and to the same extent as natural persons ntight or could do 
and in any part of the world, viz: j 

To organize and maintain a cooperative Association of in- 
dey)endent taxicab owners; to foster and promote the social 
and — welfare of its members, a feeling of |fellowship and 
good will among its members and to conserve their individ¬ 
ual and associated interest; to acquire, preserve and distrib¬ 
ute information to members of this Association relating to 
taxicabs; to eliminate or minimize abuses, methods and 
practices inimical or prejudicial to the interest of the public 
and the individual taxicab owner and the <^ssociation; for 
mutual benefit and improvement of its menjbers; to render 
such aid and assistance and services to the nfiembers thereof 
as may be reasonably necessary; to establish a central tele- 
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phone switchboard to be manned and operated by com¬ 
petent operators; to establish telephone call boxes 
SI throughout the City of AVashington; to publish and 
adv^ertise'to the public the services and rates of its 
members; to adopt a special design and color scheme and 
trade name to use on the cabs of the members; to create and 
establish a sinking fund or reserve for the purpose of in¬ 
demnifying, so far as practicable, as determined by the 
By-laws, the members and licensees of this corporation 


from claims against them arising from accidents, occurring 


in the course of their regular business, said fund to be ad¬ 
ministered under the direction of the Board of Directors in 


accordance with the By-laws. 

In general to^ carry on anv other business in connection 
therewith and to do every and all things necessary or ex- 
pedient for the general good and welfare, not inconsistent 
with the laws of the State of Delaware, District of Co¬ 
lumbia and the laws of the United States, of or relating to 
the individual taxicab drivers’ and owners’ business, in 
all its branches. 


Fourth: This' corporation shall not be for profit. 

This corporation shall not have capital stock. The mem¬ 
bers of this Corporation shall be the present members of 
this Corporation, now in good standing, and also such other 
taxicab owners and operators as shall be admitted to the 
Association upon the payment of the initiation fees and 
dues provided by the By-laws and as shall be admitted upon 
such additional terms and conditions as the Bv-laws mav 

4 

now or hereafter provide. The said initiation fees and 
dues paid according to the By-laws aforesaid, shall be used 
exclusively for expenses arising out of the conduct and 
maintenance of this corporation and for such other pur¬ 
poses as may be deemed necessary and advisable by the 
Board of Directors’ and as provided by the By-laws. Each 
member shall have issued to him a non-transferable mem¬ 


bership certificate upon the payment of the necessary fees 
and dues and the fulfilling of the necessary require- 
82 ments, which certificate howev-r, shall be subject to 
revocation for failure or refusal to pay dues or to 
abide bv the terms of the Bv-laws, or for cause shown” 


That the Certificate of Incorporation of this Corporation 
shall also be further amended by striking out the word 
‘ ‘ stockholder ’ ’ wherever the same appears in the Certificate 
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of Incorporation and by inser-ing in lieu thereof in each of 
said places the word “member’’, the said su^titution to 
take place once in Paragraph Seven, and in |six separate 
places in Paragraph Eight. I 

83 Exhibit “B”. 

Duplicate Judges’ Certificate. 

Meeting of Stockholders of Independent Taxi Owners As¬ 
sociation, Incorporated. | 

We, tlie undersigned, do hereby certify: j 

That a meeting of the stockholders of Independent Taxi 


Owners Association, Incorporated, was dulV called and 
held at the Company’s office in the City of Washington, 
District of Columbia, on the 12th dav of January, A. D. 
1928, at 2 o’clock in the afternoon, for the purpose of con¬ 
sidering amending the Certificate of Incorporation of said 
Corporation. 

1. That the subscribers were appointed Judges by said 
meeting to conduct the vote, taken by ballot, fdr and against 


the proposed amendment. j 

2. That the subscribers did decide upon th^ qualification 

of voters and did conduct the vote taken by ]3allot for and 
against the proposed amendment. | 

3. That the subscribers, when the vote ^vjas completed, 
did count and ascertain the number of shares voted re- 
si)ectively, for and against said proposed amendment, as 
follows, to-wit: 

For the Amendment. Common Stock: Eig^t (8) shares. 

Against the Amendments. Common Stock \ None Shares. 

And we do hereby declare that a majority ^f the common 
stock of said corporation, there being no pi-eferred stock 
outstanding, has voted in favor of the prcjposed amend¬ 
ment. 

Witness our hands this 12th dav of Januaiy, A. D, 1928. 

E.” R. TRAlVtMELL, 

H. G. ISELI; 

j }^n-ges, 

84 State of Delaware. 


Office of Secretary of State. i 

I 

I, Charles H. Grantland, Secretary of Stajte of the State 
of Delaware, do hereby certify that the above and fore- 
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going is a ti'ue and correct copy of Certificate of Amend¬ 
ment of Certificate of Incorporation of the ‘‘Independent 
Taxi Owners Association, Incorporated’’, as received and 
filed in this office the fonrtetmtli day of Jannaiy, A. D. 1928, 
at 1 o’clock P. ^f. 

In testimony whereof, I have hereunto set mv hand and 
official seal, at Dovei*, this fourteenth day of January, in 
the vear of our Lord one thousand nine hundred and 
twentv-eight. 

fsKAT..l (JIARLES H. CxRANTLAND, 

' Secretary of State. 


85 State op Delaware, 

Kent County^ ss: 

Recorded in the Office for the Recording of Deeds, &c., 
at Dover, Delaware, in and for the County aforesaid, in 
Corporation Record K, Volume 9, Page —, &c., the 14th 

dav of Jan. A. D. 1928. 

«• 

Witness mV hand and the Seal of Said Office the dav and 

» * 

vear last aforesaid. 

i JOHN W. TARBURTON, 

Recorder. 

[Endorsed:] Certified Copy of Certificate of Amendment 
of Independent Taxi Owners Association, Incorporated. 
Received for Record this 14th dav of Jan. A. D. 1928. John 
W. Tarburton, Recorder. Charles H. Grantland, Secretary 
of State, Dover, Delaware. 

86 Certificate of Incortioration of Independent Taxi 

Owners Association, Incorporated. 

First. The name of this Corporation shall be Independ¬ 
ent Taxi Owners Association, Incorporated. 

Second. Its principal office or place of business in the 
State of Delaware shall be located in the Town of Dover, 
County of Kent, and its resident agent shall be The Capi¬ 
tal Trust Company of Delaware. 

Third. The nature of the business and the objects and 
purposes proposed to be transacted, promoted and carried 
on, are to do any or all of the things herein set forth, as 
fully and to the same extent as natural persons might or 
could do, and in any part of the world, viz: 
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To operate cabs, taxicabs, automobiles and vdiicles, pub¬ 
licly and privately, to manufacture, buy, sell, import, ex¬ 
port, and generally deal in all kinds of cabs, taxicabs, au¬ 
tomobiles, vehicles, engines or appliances for the genera¬ 
tion of steam, electric, gasoline or other poyer for the 
purpose of propelling cabs, taxicabs, automobiles, vehicles, 
cars, carriages, wagons, trucks and vehicles of every kind 
and description; also to manufacture, buy, sell, import, ex¬ 
port and generally deal in machinery and sucl^ mechanical 
devices and engineering appliances of all kjnds as are 
generally manufactured, bought, sold, exporte^, imported 
and dealt in by manufacturers and dealers in a similar 
line of business; also to manufacture and repai r radiators, 
fenders and such other part or parts of vehicles of every 
kind and description. 

To contract for, lease, construct, manufacture and buy, 
sell, exchange, deal in, equip and operate vehicles 
87 propelled by electric, steam, gas, compressed air or 
other power for transportation purposes of every 
description. To carry on the business of the transporta¬ 
tion of passengers and freights in such vehicles; to con¬ 
tract for, lease, make, purchase, sell, repair, a^ter, change 
and deal in apparatus, machinery and such oth^r products, 
materials or merchandise as may be conveniently or ad¬ 
vantageously used or sold in connection with siid business 
or any part thereof, or likely to be required by the patrons 
and customers of such business; to acquire fj'anchises to 
operate vehicles of every nature and description on the 
streets for hire. 

To engage in the automobile and garage business, and 
more particularly to manufacture, construct, assemble, re¬ 
pair, buy, sell, rent, hire, exchange and otheri^ise deal in 
automobiles, motorcycles and motor vehicles jjropelled by 
gasoline, gas, steam, electricity or otherwise, of all makes, 
kinds and descriptions, including pleasure cai's, commer¬ 
cial cars and trucks and also to buy, sell, exchange and 
otherwise deal in fuels, gasoline, oils, greases, automobile 
parts and accessories of every kind and description; and 
to receive motor vehicles of every description on storage 
and to charge therefor. 

To manufacture, purchase or acquire in any ^wful man¬ 
ner and to hold, own, mortgage, pledge, sell, |:ransfer, or 
in any manner dispose of, and to deal and tra^e in goods. 
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wares, merchandise, and property of any and every class 
and description, and in any part of the world. 

To acquire the good will, rights and property, and to 
undertake the whole or any part of the assets or liabilities 
of any person, firm, association or corporation; to pay for 
the same in cash, the stock of this company, bonds or other¬ 
wise; to hold or in any manner to dispose of the whole or 
any part of the property so purchased; to conduct in any 
lawful manner the whole or any part of any busi- 
88 ness so acquired, and to exercise all the powers 
necessary or convenient in and about the conduct 
and management of such business. 

To apply for, purchase, or in any manner to acquire, 
and to hold, own, use and operate, and to sell or in any 
manner dispose of, and to grant license or other rights in 
respect to, and in any manner deal with, any and all rights, 
inventions, impx'ovements and processes used in connec¬ 
tion with or secured under letters patent or copyrights of 
the United States or other countries, or otherwise, and to 
work, operate or develop the same, and to carry on any 
business, manufacturing or otherwise, which may directly 
or indirectly effectuate these objects or any of them. 

To guarantee, purchase, hold, sell, assign, transfer, 
mortgage, pledge, or otherwise dispose of the shares of 
the capital stock of, or any bonds, securities or evidences 
of indebtedness created by any other corporation or corpo¬ 
rations of this State or any other State, countr}', nation or 
government, and while owner of said stock may exercise all 
the rights, powers and privileges of ownership, including 
the right to vote thereon, to the same extent as natural per¬ 
sons might or could do. 

To, enter into, make and perform contracts of every kind 
with any person, firm, association or corporation, munici¬ 
pality, body politic, country, territory. State, government 
or colony or dependency thereof, and without limit as to 
amount to draw, make, accept, endorse, discount, execute 
and issue promissory notes, drafts, bills of exchange, war¬ 
rants, bonds, debentures, and other negotiable or trans¬ 
ferable instruments and evidences of indebtedness whether 
secured by mortgage or otherwise, as well as to secure the 
same by mortgage or otherwise. 

To conduct business in any of the States, territories, 
colonies or dependencies of the United States, in the Dis- 
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trict of Columbia, and in any and all |foreign coun- 

89 tries, to have one or more offices thereiji, and therein 
to hold, purchase, mortgage and convejl real and per¬ 
sonal property, without limit as to the amoui^t. 

To do any or all of the things herein set forth to the 
same extent as natural persons might or cohld do and in 
any part of the world, as principals, agent^, contractors, 
trustees, or otherwise, and either alone 01 } in company 
with others. j 

To purchase, hold and reissue any of the' shares of its 
capital stock. 

In general to carry on any other business in connection 
therewith, whether manufacturing or other'i^ise, not for¬ 
bidden by the laws of the State of Delaware! and with all 
the powers conferred upon corporations hii the laws of 
the State of Delaware. | 

Fourth. The total authorized capital stoclp of this cor¬ 
poration consists of Four Hundred (400) shares of com¬ 
mon stock mthout nominal or par value and! ten thousand 
(10,000) shares of preferred stock with a parj value of One 
($1.00) Dollar each. 

The preferred stock may be issued as hnd when the 
Board of Directors shall determine and shill entitle the 
holder thereof to receive, out of the net earnings, and the 
corporation shall be bound to pay a yearly dividend at the 
rate of seven (7) per centum per annum, payable before 
any dividend shall be set apart or paid 01 ^ the common 
stock; provided, however, that whenever a dividend is paid 
on the preferred stock the directors shall have power in 
their discretion to declare and pay a dividend for a like 
period on the common stock. | 

The holders of preferred stock shall, in c^se of liquida¬ 
tion or dissolution of the corporation befor^ any amount 
shall be paid to the holders of the general or common stock, 
be entitled to be paid the amount paid up on their 

90 shares and the dividends accumulated and unpaid 
thereon, but shall not participate ini any surplus 

assets after paying off the whole of the paid ijip capital. 

Such preferred stock at the discretion of |:he Company^ 
shall be subject to redemption in whole or iiti part at par, 
any time after five years from the issuance tliiereof, or any 
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dividend date thereafter. In case of the redemption at any 
time of less than the total outstanding amount of the pre¬ 
ferred stock, such redemption shall first be made pro rata 
among' the then holders of the preferred stock. The pre¬ 
ferred stock shall have no voting power. 

Such capital stock without nominal or par value may be 
issued by the corporation from time to time, for such con¬ 
sideration as may be fixed from time to time by the Board 
of Directors and any and all shares without nominal or par 
value so issued, full consideration for which has been paid 
or delivered shall be deemed fully paid stock and not liable 
to any further call or assessment thereon. 

The Board of Directors of the Corporation are hereby 
empowered to authorize the issuance of four hundred (400) 
fully paid and nonassessable shares of its common stock 
without par value, for a consideration of not less than ten 
cents (10^) per share. 

The amount of capital stock with which this corporation 
will commence business shall be not less than ten (10) 
shares of stock without par value. 

Fifth. The names and places of residence of each of the 
subscribers to the capital stock are as follows: 

Name. Residence, 

Irving Lubore.Washington, D. C. 

Harry C. Davis. “ “ 

H. M. Fowler. “ “ 

91 Sixth. The existence of this Corporation is to be 
perpetual. 

Seventh. The private property of the members shall not 
be subject to the payment of corporate debts to any extent 
whatever. 

Eighth. The directors shall have power to make and to 
alter or amend the By-laws; to fix the amount to be re¬ 
served as working capital, and to authorize and cause to be 
executed, mortgages and liens without limit as to amount, 
upon the property and franchises of this Corporation. 

The By-laws shall determine whethei* and to what extent 
the accounts and books of this corporation, or any of them, 
shall be open to the inspection of the stockholders; and no 
stockholder shall have any right of inspecting any account, 
or book or document of this Corporation, except as con¬ 
ferred by law or the By-laws or by resolution of the stock¬ 
holders or directors. 
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The stockholders and directors shall have power to hold 
their meetings and keep the books, document^ and papers 
of the corporation outside of the State of pelaware, at 
such places as may be from time to time designated by the 
Bv-laws or bv resolution of the stockholders or directors. 

The directors shall have power by a resolution passed 
by a majority vote of the whole Board, under suitable pro¬ 
vision of the By-laws, to designate two or i^iore of their 
number to constitute an Executive Committee , which Com¬ 
mittee shall for the time being, as provided ii^ said resolu¬ 
tion or in the By-laws, have and exercise ai^y or all the 
powers of the Board of Directors, which may be lawfully 
delegated in the management of the business and affairs 
of the Company, and shall have power to Authorize the 
seal of the said Company to be affixed to all papers which 
may require it. ] 

92 This Corporation reserves the right to amend, 
alter, change or repeal any provision contained in 

this Certificate of Incorporation, in the manner now or here¬ 
after prescribed by the statutes of the State ^f Delaware, 
and all rights, conferred on officers, directoiis and stock¬ 
holders herein are granted subject to this reservation. 

It is the intention that each of the objects, purposes and 
powers specified in all the paragraphs of the Tfhird Section 
hereof shall be regarded as independent objects, purposes 
and powers. | 

We, the undersigned, for the purpose of forming a Cor¬ 
poration under the laws of the State of Delaware, do make, 
file and record this Certificate, and do certify that the facts 
herein stated are true; and we have accordingly hereunto 
set our respective hands and seals. 

IRVING LUBORE. [seal.] 
HARRY C. DAVI^. [seal.] 

H. M. FOWLER. [seal.] 

I 

Dated at Washington, District of Columbia, January 
11th, 1926, in the Presence of J. B. Dickmab, Jr. 

i 

93 City of Washington, ! 

District of Columbia, ss: I 

Be it remembered. That on this 11th day | of January, 
A. D. 1926, personally appeared before me, the subscriber, 
a Notary Public for the District of Colutnbia, Irving 
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Lubore, Harry C. Davis and H. M. Fowler, parties to the 
foregoing Certificate of Incorporation, known to me per¬ 
sonally to be Such, and severally acknowledged the said 
Certificate of Incorporation to be their act and deed, and 
that the facts therein stated are trulv set forth. 

Given under mv hand and seal of office the day and vear 
aforesaid. 

I J. B. DICKMAN, Jr., 

Notary Public, D. C. 

[Seal J. B. Dickman, Jr., Notary Public. District 

of Columbia.] 

94 State of Delaware. 

Office of Secretarv of State. 

I, Fannie S. Herrington, Secretary of State of the State 
of Delaware, do herebv certifv that the above and foregoing 
is a true and correct copy of Certificate of Incorporation of 
the ‘independent Taxi Owners Association, Incorporated,” 
as received and filed in this office the fourteenth day of 
January, A. D. 1926, at 10 o’clock A. M. 

In testimony whereof, I have hereunto set my hand and 
official seal, at Dover, this fourteenth day of January, in 
the year of our Lord one thousand nine hundred and 
twentv-six. 

ft' 

[seal.] FANNIE S. HERRINGTON, 

Secretary of State. 


95 State of Delaware, 

Kent County, ss: 

Recorded in'the Office for the Recording of Deeds, &c., 
at Dover in and for the County aforesaid, in Corporation 
Record V., Volume 7, Page —, &c., the Fourteenth day of 
January A. D. 1926. 

Witness my hand and the Seal of Said Office the day and 
year last aforesaid. 

[seal.] ’ EDGAR H. ATKINSON, 

Recorder. 

[Endorsed:] Certified Copy of Certificate of Incorpora¬ 
tion of ‘independent Taxi Owners Association, Incorpo- 
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rated”. Received for Record this Fourteenth I day of Jan¬ 
uary A. D. 1926. Edgar H. Atkinson, Recordeij. Fannie S. 
Herrington, Secretary of State, Dover, Delaw<jire. 

I 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6224. Independent Taxi Owners I Association, 
Incorporated, a Body Corporate, et al., Ap^Dellaiits, vs. 
James Callas. Court of Appeals, District cjf Columbia. 
Filed May 9, 1934. Henry W. Hodges, Clerk. | 



Addition to Record per Stipulation of tonnsel 


United States Court of Appeal^ for the 

District of Columbia j 

APRIL TERM, 1934 

I 

No. 6224 


INDEPENDENT TAXI OWNERS ASSOCIATION, 
INCORPORATED, A BODY CORPORATE, AND 
HARRY J. SCHOU, 1 

I 

vs. I 

JAMES CALLAS. I 


FILED AUGUST 14, 1934. 


Supreme Court of the District of Colombia. 

I 

Law. No. 77895. | 

I 

I 

James Callas, Plaintitf, | 

! 

VS. 

Independent Taxi Owners Association et al.J Defendants. 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, do hereby certify! the annexed 
to be a true and correct copy of the original deposition 
de bene esse of Joseph Burns as it appears |of record in 
the Clerk’s Office of said Court in the above-ejititled cause. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 
13th day of August, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FEANK E. CUNNINGHAM, 

Clerk, 

By ELIZABETH WILSON, 

Assistant Clerk. 

Filed Apr. 8, 1932. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. No. 77895. 

James Callas, Plaintiff, 
vs. 

Independent Taxi Owners Association et ah, Defendants. 

Deposition de Bene Esse of Joseph Burns. 

Pursuant to notice and by agreement of counsel for 
plaintiff and defendants, the deposition of Joseph Burns 
by interrogatories was taken before E. Butler, Notary 
Public, in the office of E. Butler, at No. —, Madison, Ar¬ 
kansas, on the 5 day of March, 1932, at the hour of 4 
o’clock P. M. 

That there was produced at this hearing on behalf of 
defendants a witness of lawful age, Joseph Burns, who 
after being first duly sworn according to law to tell the 
truth, the whole truth, and nothing but the truth, testified 
at the town of Madison, in the State of Arkansas, on the 
day and year hereinbefore set forth and was examined on 
the following interrogatories and cross interrogatories to 
him propounded in that behalf, and makes oath and de¬ 
poses and says as follows, that is to say: 

Interrogatories: 

1. State your name and address. Joseph Burns, Madi¬ 
son, Ark. 

2. On April 9, 1927, where did you live and what was 
your occupation? Washington, D. C., Policeman. 
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3. On that day were you on duty as a member of the 

Metropolitan Police Department, District of polumbia, at 
about 7:55 in the morning? Yes, sir. ! 

4. Did you witness a collision between th^ plaintiff in 
this case and the cab owned by Harry J. Schpu? Yes, sir. 

5. Just prior to the collision state, if yoij know, what 

the plaintiff Callas was doing. Selling bapanas off of 
Banana Cart. j 

6. Kindly state whether or not just prior tp the collision 

a push cart was between Callas and the appijoaching taxi¬ 
cab. Yes, sir, he stepped out from behind ijhe cart right 
in front of cab. j 

7. If your answer to the next preceding Question is in 

the affirmative, what did Callas do just preceding the col¬ 
lision? Stepped out in front of cab. ! 

8. If your answer to question seven is thait the plaintiff 
Callas walked out from behind the cart in front of the taxi¬ 
cab, how close to the cart was the taxicab at the time 
Callas stepped out from behind the cart? Just a few feet. 

9. Did the cab strike the cart or did it strike Callas? 
Struck Callas. 

10. After the collision what became of I the plaintiff 

Callas, if you know? We took him to Emergency Hospital 
in Harry J. Schou. Taxi Cab. i 

11. If you can, please state any other ijaatter in con¬ 
nection with the accident in question. All ]| know. 

12. Did the plaintiff Callas make any staltement to you 
immediately following the accident? No. | 

13. If so, what was it? No. I 

14. In what direction was the taxicab proceeding just 
prior to the collision? South on 14th Strept. 

15. Was the plaintiff pushing his cart Just before the 

collision, and if so, in what direction? No, }ie was stopped 
selling bananas. I 

16. What was the condition of the weat|ier on this oc¬ 
casion? Damp—^misty morning. i 

(Signed JOSEpH BURNS. 

ALFRED D. SMITH, 

Columbian Building, 
Attorney for th^ Defendants, 


I 

I 
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In the Supreme Court of the District of Columbia. 

Law. No. 77895. 

James Caixas, Plaintiff, 
vs. 

Independent Taxi Owners Association et al., Defendants. 

Cross-interrogatories to he Propounded to Joseph Burns, 

a Witness for the Defendants. 

1. Do you remember a man who gave the name of John 
U. Gardiner, and who said that he was representing the 
plaintiff, Callas, calling to see you at No. 950 25th Street, 
Washington, D. C., Apartment 202, on iMarch 7, 1930? Yes, 
rem-ber so>^eone comeing to see me but do not know his 
name. 

2. If your answer to the preceding question is yes; then 
did you not state to Mr. Gardiner at that time that you did 
not see the accident in question in this suit, but arrived 
on the scene of accident several minutes after it had hap¬ 
pened? I told him I was standing right by the banana 
wagon and saw the ac-ident. 

3. Do you also remember telling Mr. Gardiner at that 
time that the plaintiff, Callas, was lying on the pavement 
at the South end of his banana cart when you arrived on 
the scene ? I did not tell him anything of — kindc. 

4. Do you also remember telling Mr. Gardiner at that 
time that the plaintiff, Callas, had reported to your su¬ 
perior, Lieutenant Holmes, that he, Callas, had turned over 
to you while on the way to the Emergency Hospital the 
sum of $440.00, and that this placed you in a bad position 
with the Lieutenant; and that it afterwards developed that 
Callas had given the hospital authorities the sum of $44.00 
in real money and a roll of ‘‘stage money”, and this was 
what Callas meant when he claimed $440.00? His brother 
did report. He gave Hospital $44.00 and a roll of “stage 
money”. 

5. Do you speak or understand either the Greek or 
Italian languages? No. 

(Signed) 


JOSEPH BURNS. 
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St. Francis County, 

State of Arkansas: 

I, E. Butler, do certify that then and th^re at the time 
and places named the testimony of the said witness was 
reduced to writing and read over by the witness and signed 
in my presence, and that I have annexed to jsaid testimony 
the notice of taking of said deposition and jtestimony. 

And I further certify that my fees for taking said tes¬ 
timony are $10.00, which have been paid toj me by the de¬ 
fendants, and that I am not counsel for dither party to 
this action or interested in the event of this| suit; and that 
I am now about to close the same with sai(i notice under 
my seal, and being unable to personally return the same 
to the Supreme Court of the District of Co|[umbia, I shall 
now place the said deposition in a sealed envelope directed 
to the Clerk of the Supreme Court of the District of Co¬ 
lumbia, and deposit the same with postage iprepaid in the 
United States mail. | 

Witness my hand and seal this 5 day of Aj^ril, 1932, 1932. 

E. BUTLER, 
NOitary Public. 

My Com. Exp. Jan. 15, 1934. j 

! 

In the United States Court of Appeals for |:he District of 

Columbia, April Term, 1934. | 

No. 6224. 

Independent Taxi Owners Association, Iip-coRPORATED, 

a Body Corporate, and Harry J. Schou, Appellants, 

I 

vs. 

James Callas, Appellee. 

Stipulation for Addition to 

It is stipulated by counsel for the respeciive parties in 
the above entitled cause that the deposition of Joseph 
Burns, hereto annexed, shall be made a part of the record 
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in said cause, it having been omitted inadvertently when 
the record was prepared. 

ROGER J. WHITEFORD, 

P. H. MARSHALL, 

RINGGOLD HART, 

815 Ibth Street N. W,, 
Attorneys for Appellants. 
JOHN U. GARDINER, 

' Woodward Building, 

Attorney for Appellee. 

[Endorsed:] U. S. Court of Appeals for D. C., April 
Term, 1934. No. 6224. Independent Taxi Owners Asso., 
Inc., and Harry J. Schou v. James Callas. Addition to 
Record per Stipulation of Counsel. United States Court 
of Appeals for the District of Columbia. Filed Aug. 14, 
1934. Henry W. Hodges, Clerk. 
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